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STIPULATION 
IT IS HEREBY STIPULATED AND AGREED by and between 
counsel for all parties that this deposition may be taken by 
steno-mask type recording by PATRICIA L. SNIDER, a Free- 
Lance Court Reporter, and afterwards reduced into 
typewriting. 

It is further stipulated and agreed by and between 
counsel for the respective parties that presentment of this 
deposition to the wimess is hereby waived. 

It is further stipulated and agreed by and between 
counsel for iht respective parties that any and all 
objections may be made at the time of trial, except as to 
the form of the questions. 

It is further stipulated and agreed between 
counsel for &e respective parties hereto that the 
deposition of the witness may be signed before a Notary 
Public other than the Notary before whom the deposition was 
taken. 
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1 MICHAEL BRIGGS 

2 Having been first duly sworn and examined, 

3 testified as follows: 

4 DIRECT EXAMINATION BY MR. CASTRO: 

5 Q. Mr. Briggs, could you state your name 

6 for the record, please? 

7 A. Mike Briggs. 

8 Q. And that's your complete name? 

9 A. Michael Edward Briggs. 

10 Q. And could you give xis your residential 

1 1 address? 

1 2 A. 1 937 Tanglewood, Nixa, Missouri. 

13 Q. Today you're here pursuant to a 

1 4 subpoena that was issued upon the 

1 5 company, is that correct? 

16 A. Correct. 

1 7 Q. And I'm going to mark that as 

1 8 Plaintiffs Exhibit #1 , along with the 

1 9 Notice to Take Deposition that we 

20 filed. And for the record, I'll also 

21 mark as Plaintiffs' Exhibit #2 the 

22 company's objection to the notices that 

23 were served both by - and the 

25 and the defendant, ConAgra Refirigerated 
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Foods. Mr. Briggs, could you state 
your educational background for us? 

rm from West Michigan, went to high 
school in Middleville, Michigan, went 
to college at Grand Valley State 
University in Allendale, Michigan, and 
I have a Bachelor's in accounting. 

Could you give us your date of birth, 
please? 

December 20th, 1959. 

When did you graduate with your 
accoimting degree? 

1 984. I was actually working and went 
to night school. 

Who were you working for? 

BiUmar Foods, which now is a division 
of Sarah Lee group. 

When did you begin your employment with 
Billmar Foods? 
May of 1981. 

So you worked during the day and went 
to night school? 
Right 
Okay. 
Right 
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Could you give xis, Mr. Briggs, your 
work history with BiUmar Foods? Was 
that - let me ask you first, was that 
the first meat processing company you 
went to work for? 

Yeah. I was still in college. I still 
had probably a half a year to go. And 
I worked out, actually out on the kill 
line. 

All right 

And then my degree was in accounting, 
then I basically became a cost 
accountant, did that for three years, 
in 1984 they had a fire and I ahnost 
left the company and went to the 
president and he put me into marketing, 
a marketing service deli basically, 
because they didn't have any, so I'did 
deli marketing for a number of years 
and basically grew that business to the 
point where we started our own sales 
force. I became the national sales 
manager for that particxilar that 
particular side of the business, 
actually came up with the idea to do 
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Sarah Lee deli meats, which was - then 
became the national sales manager, and 
in 1993 I came here. 

Let me back up a little bit. You 
worked at Billmar Foods, and at that 
time it was known as Bilknar Foods. 
When did it become known as Sarah Lee'^ 

I think it was 1987. 

Was it acquired by Sarah Lee? 

Right, it was acquired by Sarah Lee. 

And you worked continuously fi-om, oh, 
1981 through 1984 upon graduation 

Right. 

- for Billmar Foods? 
Right 

Upon graduation what job did you first 
take? Was it cost accounting, you were 
a cost accountant? 

I did not have my degree yet 

Okay. 

But they put me - you know, I went to 
them and said, you know, "I'm here on 
the kill line. Tm about four classes 
fi*om getting my degree, you know, \ 
there's something I can do besides, you j 
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know, being an eviscerator," so they 
said, you know, "We'll let you 
interview." I think at the point in 
time I interviewed for like a material 
management or, you know, inventory 
management position, but, you know, 
being a college student that they 
didn't know I didn't think they wanted 
me managing their inventories. 

When you graduated what was the first 
permanent job you had with them? 

When I got my degree they put me into 
cost accounting. 

Okay. 

And so I was akeady a cost accountant, 
and by that time, by flie time I got my 
degree, you know, I was doing financial 
analysis for the president and, you 
know, working up costs. I was kind of 
the, you know, person that worked up 
all the numbers for them. 

Okay. 

And so when the fire came, you know, it 
was like, well, I don't really want to 
leave these guys, but I'm an accountant 
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and I don't have anything to count 
because everyone was, you know, 
basically building the plant back, 
trying to save the business, because it 
was a pretty devastating fire. And so 
I said, "I want to help, I want to do 
more, or I need to go do something 
because, you know, I'm antsy here." 
Okay. 

And they said, "Well, why don't you go 
into marketing and sales and, you know, 
put together a program to go sell our 
deli products?" 

Okay. 

It was a market that they really 
weren't in. They were really a food 
service company, so basically that's 
what I did, and basically fi-om 1984 to 
1 993 took a business that was virtually 
zero in sales to over 100 million in 
sales. 

And when you left that company you were 
the national sales manager for Sarah 
Lee? 

Sarah Lee Service Deli. 
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What type of products were you 
responsible for marketing as national 
sales manager for the service deli side 
of the company? 

Primarily turkey, but also beef and 
pork. You know, all three, all 
species, but primarily turkey. 

Okay, when you say "service deli" would 
that include supermarkets plus food 
service industries such as airlines? 
Or explain that to us, if you would 

Okay. It's primarily in-store 
supermarket delis. 

The type you could walk up to the 
counter and — 

Right 

- buy the product? 

In retail establishments. 

Okay. Were you familiar with how that 
product that you marketed, how it was 
prepared, how it was processed, so to 
speak? 

Intimately. 

Okay. 

As a cost accoimtant my job my first 
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three years was to go out and define 
process and break it down into how much 
it costs, so if it was to chop 
something I would know how much and 
then to go through each one of the 
things. I'm intimately aware of 
process. Not fi-om an engineering 
standpoint, but firom a cost standpoint. 
Right. At the time you left Sarah Lee 
how, if you know, how was Sarah Lee 
processing its smoked products or 
browned products, browned turkey 
products? 

There were several ways that they were 
processed. One, they did a - just a 
regular smoke in the smokehouse with 
one cycle, you know, where it was 
cooked and smoked all in the same 
cycle. There was the two-part cycle of 
cooking and then taking it out of the 
bag and putting it back into tiie 
smokehouse to applicate the smoke. And 
then they also had a continuous oven 
that impinged brown, not by adding a — 
not by adding anything, but just by 
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forced hot air basically roasting the 
product. It would be cooked in a bag, 
stripped out, put into a continuous 
oven, and that basically roasted the 
product. 

How long was that process? 

How long was it? 

Yes. 

We built the oven in 1 986. I think it 
was in 1986 or *87 in which we made 
our first product Yeah, it was right 
in that time period, 

I then take it you were hired by ~ 
was it Hudson Foods at the time? Was 
that the name of the company in IPPS'^ 

Right. 

What were you hired as, hired on as 
when you came to work for Hudson Foods? 

I was hired as the general manager of 
the turkey division. 

What were your principal 
reg)onsibilities as the general manager 
for the turkey division? 

Live operations, manufacturing, and 
sales and marketing. So basically 
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every facet of the complex. 

Manufacturing would include processing, 
meat processing? 

Right. Right 

Generally, how big was Hudson Foods 
when you came on as general manager in 
1993? ^ 

The entire company or just what I was 
responsible for? 

First what you were responsible for. 

I think that we were approximately 150 
million in sales here. 

What type of products did you sell or 
were you responsible for within that 
division? 

Ail the products that were produced 
here in this facility and - the 
Jefferson Street facility and the 
slaughter facility over at Main Street 

Now have you named three different 
facilities by saying this facility, the 
Jefferson - 

No, two. 

This facility, being on Jefferson 
Street 
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for turkey. 
Okay. 

And it does some further processing, 
basic further processing; grinding, 
deboning, roast and tied roast, all in 
a raw commodity type form, as opposed 
to coming over here, which is in a 
cooked form. 

Okay. Are you general manager today of 
this company, or when did your 
responsibilities or title ghange? 

In 1999 I put together or found an 
investor to buy the facility from Tyson 
Foods, who had acquired the assets from 
Hudson Foods in 1998. Tm the 
president of Willow Brook Foods, which 
included the original turkey business 
that I was responsible for, plus the 
Albert Lea facility in Albert Lea, 
Miimesota that I was also - gained 
responsibility with Hudson in 1995 

Okay. 

And that facility is a red meat 
facility and a chicken facility. It 
does all further processing. It does 
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Right. 

I didn't know if there was another 
location on Jefferson. 

No. Right Right 

And then one over — where was the 
other one? 

Main Street, which is about a half a 
mile from here. 

What was the principal product, was it 
turkey? 
Right 

And how much, percentage- wise, did 
turkey make up in sales versus other 
products? 

Ninety-nine percent 
What other products were there other 
than turkey? 

A little bit of chicken. Later we 
entered ham and later I became 
responsible for the Albert Lea, for 
their processing facility in Albert 
Lea, Minnesota. 

What product was processed over on Main 
Street? 

It's a slaughter and cut-up facility 



1 




2 


Q- 


3 




4 




5 




6 




7 


A. 


8 


Q. 


9 




10 


A. 


11 




12 


Q. 


13 




14 




15 




16 


A. 


17 




18 




19 




20 


Q. 


21 


22 




23 


A. 


24 




25 





Page 17 

very little turkey. 
Okay. Is it fair to say from 1993 to 
at least 1999 you were the general 
manager of this operation on behalf of 
Sarah Lee? 

BYMR.KROLL: Sarah Lee? 

No. 

(By Mr. Castro) Or, Tm sorry, of 
Hudson. 

Hudson from 1993 to 1999, yes, that 
would be correct. 

Okay. And then you became president 
when Hudson - well, Hudson was 
acquired by Tyson and you remained 
general manager while Tyson owned it? 

Yeah. Tyson - I think Tyson, 
somewhere in there, named me president 
before. I think they were trying to 
make me feel good, or something. 

Okay. As president what are your 
responsibilities for what is now known 
as Willow Brook Foods? 

I'm responsible for basically setting 
the strategic direction of the company, 
working with my staff to come up with 
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action plans and to ensure that those 
action plans are carried out and that 
we meet the financial objectives of oxir 
shareholders and oiir financial 
institutions that have a stake in it. 
Okay. 

Hopefully there's a lot more to it than 
that, but... 

You know we're here today pursuant to 
the subpoena, which we mentioned at the 
deposition. My chents, Mr. Briggs, 
are Unithenn Food Systems and Jennie-0 
Foods. Mr. KroU is here on behalf of 
ConAgra Refiigerated Foods, and he is 
the defendant in the lawsuit. Are you 
familiar with those parties? 

Intimately. 

All right. When did you first meet or 
speak with David Howard, do you recall? 

I personally met David sometime in the 
faUof 1996, Ithinkit was. 

Do you know when the company, and that 
would be at the time Hudson Foods, when 
the company first made contact with Mr. 
Howard or Unitherm? 
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Probably in early summer of 1996. 
Do you know why the company first made 
contact with Mr. Howard? 
Yes. 

Why was that? 

We had heard — we had heard — first 
of all we were working on, you know, a 
way to basically - basically automate 
oxir re-smoking process, and looking to 
do it in a continuous maimer. We Imd 
talked to several different people and 
were testing and just exploring any 
option, and someone, and I don*t know 
exactly who, told us that David's 
company had a process or a piece of 
equipment that we ought to take a look 
at. And I don't know how that 
happened, it may have been through Dr. 
Phil Weiner, it might have been through 
any nimaber of ways, but, you know, we 
were really interested in this because, 
you know, we had bottlenecks in our 
plant, we had all kinds of issues 
related to this, and this would reduce 
our cost and simplify our system. 
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Okay. 

And, you know, someone said David had 
something and we went to look. 

What type of products were you 
attempting to shift over to a new way 
of browning? I say browning and 
smoking, you mentioned smoking, are 
they interchangeable for purposes of 
your processing? 

You can brown without an agent, without 
adding an agent 

For example, by using Maillose? 

No, you can brown by just heating, you 
know, putting dry heat on. 

Okay. 

For a period of time. I mean, it's 
like you don't add anything to the 
turkey at Thanksgiving, but when you 
take the lid off or take the foil off 

Right 

- you can crisp it up. 
Right 

That to me is browning. Now smoking is 
the actual changing of color and 
imparting taste flavor through those 
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chips. But you can also brown without 
imparting any flavor. 

And I \ised Maillose as an example. 

And Maillose would be an example of 
that, right 

Okay. 

So, I mean, yeah. With the exception 
of — youYe correct with the exception 
of you can brown without adding any 
other agent. 

Okay. 

Through a roasting process. 

So it was late fall or fall of '96 when 
you first spoke to Mr. Howard. At 
that time did you, on behalf of the 
company, enter into a business 
relationship with Mr. Howard and his 
company, Unithenn? 

Tm not sure I understand. 

Okay, did you enter into an agreement 
to buy the process fi-om Mr. Howard, the 
process being the oven and the way to 
brown product that you were processing 
at your plant? 

BYMR.KROLL: Objection 
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to the fonn of the question. 
The - my company went to and did all 
the testmg, so my R & D people, my 
quality people, my manufacturing 
people I followed up with them and 
they told me how it was going and then 
1 took their results and ran them 
through the cost accounting and all of 
that. The day I met David was the dav 
I gave him the P.O. ^ 
(By Mr. Castro) Okay. 
All of my people said that this is - 
this is - this will work and this is 
the way to go. 

minute 1 11 show you some exhibits that 
will show you the purchase order, show 
you some testing, some comparison 
thmgs such as that - 
Yeah. 

-- so that we can lay the chronology 
Yeah. YeaL But, you know, they 
brought me in, I mean, I was intimately 
mvolved with all the details, you 
know, because I was excited about 
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gettmg this thing going and, you know 
I was seUmg the Hudsons because we ' 
were talking about, you know, a 
multi-hundred thousand dollar 
mvestment, so, you know, I had - 1 
was selling Mike Hudson and Hudson 
i-oods on making, you know, a $500 000 
investment, so f was sticking my head 
m, you know. o j ou. 

Up until the time you or the people 
that were within the company met with 
Mr. Howard, how were you browning or 
smokmg your turkey product for 
commercial use? 

We WCTe using the two ways that I 
talked about earlier. We were either 
cookmg It and smoking it in one 
process or we were cooking it in a bag 
then removing that bag, and then 
putting It back into the smokehouse to 
apply the color and smoke. 

In both instances you were using the 
batch oven? * 

Batch oven, right. 

Okay. Mr. Briggs, at issue in this 
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ntigauon IS a process for browning 
precooked whole muscle meat products bv 
applying a hquid pyrolysis to the ^ 
surface of the meat and then subjecting 
It to a high temperature without 
significant shrinkage. Are you 
tamiliar with that process? 
Yes. 

Howard 

sold to Hudson Foods? 
Yes. 

Now what are the benefits of doing it 
~ or, should I say, what are the 
disadvantages of the batch-house 
fwT?^ continuous process 

Ti^' ^"^"^ ^° company? 

It took longer to do it in the 
batch-house? 

kKS^ '="is,<iown time, it cuts down 
handhng. and then in some cases can 
mcrease your yield, it can increase 
your consistency, because, you know 
everythmg is going through the same' 
environment, so it just basicaUy 
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causes your process controls to be 
increased because you're continuous as 
opposed to batch. 

Okay. So we kind of went from me 
asking the disadvantages to you giving 
me &e advantages, I believe, of lie 
umtherm process. In other words 
correct me if I'm wrong, the Unith^ 
process, m many occasions, yields are 
mgher, would that be fair to say'> 

Can be. ' 

Can be higher. The costs are less 
sigmficant? 
Theoretically. 

Okay. And the process is a shorter 
penod of tune, you don't have any 
backlog? ^ 
^es, that would be true. That would be 

Before you signed the purchase order 
did you ever witness the process, ever 
observe it? 

No. 

Okay. 

I knew - when my people explained it 
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1 




to me I knew what it was. 


1 


A. 


Oh, yeah. 


2 


Q- 


Exactly. And that's what I asked you 


2 


Q. 


Sure. 


3 


earlier whether — or when, what time 


3 


A. 


Yeah. Exactly. 


4 




did Hudson Foods enter mto a busmess 


4 


Q. 


Were you aware of anyone else in the 


5 




relationship with Umtherm, and by 


5 


industry with a process that David was 


6 




. * t 1*1j1 J 1 ^1 

that, when did they first buy the 


6 




trying to - and Unitherm were trying 


7 




process from Unitherm? 


7 




to sell to Hudson? 


8 


A. 


The day I met David. 


8 


A. 


There was nobody else out there who ~ ^ 


9 


Q- 


Would be late fall of 1996? 


9 




you know, there was nobody else out \ 


10 


A. 


Yeah. I remember it bemg dark out and 


10 




there that I was aware of other than \ 


11 




it was 5:00. 


11 




I said, you know, we looked at this \ 


12 


Q- 


Okay. 


12 




radiant wall oven and there was just a \ 


13 


A. 


Because when I met David and I called 


13 




lot of reasons why what David was \ 


14 




all my people up here and I said, you 


14 




selling was better. % 


15 




know, "I'm gomg to get this money and 


15 


Q. 


Okay, ni hand you, su:, what 1 11 


16 




Yl * J ^j1* a1 Tf 

I'm gomg to get this. And IVe got 


16 




mark as - I've got a few documents \ 


17 




approval to sign this, but if this 


17 




that your lawyer produced to both sides. I 


18 




doesn't work I'm going to kill you," 


18 


A. 


Uh-huh. \ 


19 




you know. And I remember everybody 


19 


Q- 


Pursuant to subpoena. And I'll hand \ 


20 




say, no, that this will work. And my 


20 


these to you and mark these as \ 


21 




people had gone and looked at the 


21 




Plamtife' Exhibit #3, and ask you to \ 


22 




radiant wall oven and some of the other 


22 




review those and identify those, if you \ 


23 




technologies, and so, you know, they 


23 




could. They are, for purposes of the ! 


24 




were certain that this was ffoinff to 


24 




record. Bates stamned WR 00000 that \ 


25 




work. Because I told them this was a 


25 




would be five zeros, and a 1 through \ 






Pas* '97 

r age * 1 






I'age i,y | 


1 




lot of money. 


1 




000136. Howard, is that the Stack you i 


2 


Q- 


Sure. And you bring up a couple of, I 


2 




have as well? \ 


3 


think, valid or good points. One is 


3 




BYMR. KROLL: Yes, it is. \ 


4 




would it be fair to say that at that 


4 


Q. 


(By Mr. Castro) And all of these are \ 


5 




time you were pretty much aware of the 


5 


marked confidential and your copy we ve \ 


6 




State of the mdustry and how turkey 


6 




marked also as restricted access. ^ 


7 




products, whole muscle turkey products 


7 


A. 


Uh-huh. \ 


8 




were bemg processed? Is that fair to 


8 




BYMR. CASTRO: Howard, 1 


9 




say? 


9 




• \ » 1i^ j1 jjI J 

yours isn't stamped that, but that i 


10 


A. 


I think that would be. I mean, you're 


10 




which will go on the record we thought '\ 


11 




asking me was there something I didn't 


11 




would be appropriate to stamp it \ 


12 




know was known, I mean, you know. I 


12 




restricted access. 


13 




would like to think I was up to date, 


13 




BY MR. HANOR: I d like to 


14 




but" 


14 




go on the record and indicate that we 


15 


Q. 


Well - 


15 




produced these pursuant to protective i 


16 


A. 


— yeah, there may be something that. 


16 




order that the parties have entered 


17 




you know, somebody else was keepmg 


17 




into. ^ 


18 




ultra-secret, or something like that. 


18 




BY MR. CASTRO: Valid and 


19 


Q. 


Right. 


19 




good point, and that's why we also 


20 


A. 


You know. 


20 




stamped them with the restncted access. 


21 


Q- 


Right. But you had your employees out 


21 




BY MR. HANOR: It was a 


22 


there or representatives within the 


22 




protective order that's filed August 


23 




company out there looking — 


23 




7th of 2000 and signed by the parties 


24 


A. 


Ri^t. Right 


24 




and Judge Cawthran. 


25 


Q- 


— for options and alternatives? 


25 




BYMR. CASTRO: Cawthran. 
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1 

1 




2 


Q- 


3 




4 




z 




c 
0 




7 




8 


A 

A. 


0 
y 




1 A 

10 




1 1 

1 1 


Q- 


12 




1 '3 

13 




1 A 

14 




15 




lo 


A 

A. 


1 7 

1 / 




1 O 

lo 




19 


Q- 


on 
zu 




21 


A 

A. 


22 


Q- 


23 




24 




25 
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BYMR.HANOR: Yes. 
(By Mr. Castro) Mr. Briggs, tell me 
when you've had a chance to look over 
those to make sure those are the 
documents you assembled that were kept 
within the business confines of the 
company? 

Yeah. Yeah, these are our docimients in 
the file that I call the Rapid Flow 
file. 

Were these documents - are these 
documents compiled and organized 2is 
they were kept in the regular course of 
business within the company? Sometimes 
people don't want to adinit Aat, but... 

I don't think Tve ever had a file that 
was in perfect chronological order, but 
it all was in the same file. 

But that is fi-om your business records 
and you produced those? 

Yes. Yes. Yes. 

m ask you to just start at the 
beginning and ask you to, if you woxxld, 
sir, what is this first docimaent? Mine 
happens — all of these are stapled as 



1 




2 




3 




4 




5 




6 


Q- 


7 




8 


A. 


9 


Q- 


10 




11 




12 




13 


A. 


14 


Q. 


15 


A. 


16 


Q. 


17 


A. 


18 


Q- 


19 




20 




21 


A. 


22 




23 




24 




25 





Pige32 

we really first applicated the smoke, 
in through there, but, you know, our - 
and then to the Unithenn, and so you 
can see here's a comparison of Radiant 
Wall - 

Yeah. Let's go over there to now Bates 
stamp WB 1 1 - 
Okay. 

— through 13 is how it was presented 
to me, and at the top is - the first 
page is a handwritten document lliat at 
the top has RWO? 

Right. Right. Right. 

Radiant 

Wall oven. 

- wall oven is at the top comer? 
Uh-huh. Right. 

You made a better copy for Mr. Kroll, I 
see, than you did for me. June 25th, 
'96. 

Uh-huh. 

BY MR. KROLL: I'm sorry, 
it says radiant wall oven on the top 
right, is that what you're 

BY THE WITNESS: Yeah, this 
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1 they were produced to us, and the first 

2 document to me is Bates stamped WB 1 

3 through 10. What is that document? 

4 A. This first document was one of our 

5 initial seeing if we could — and some 

6 of these graphs are to see if we could 

7 extract heat out of the product, and 

8 really that's what this represents is 

9 impingement cooling of the extraction 

1 0 of heat, and then this is - at that 

1 1 particular time, one of the things that 

12 we were looking at was actually taking 

1 3 a product that we had had and actually 

1 4 chilling it, a raw product, and we were 

1 5 looking at doing it in a continuous 

16 fashion. And this right here 

17 represents, you know, we wanted to get 

18 it as close to fi-eezing without 

1 9 fi-eezing it, that's what that 

20 represents, which led us to this, which 

21 was, you know, the impingement, you 

22 know, impingement oven process, which 

23 kind of led us to the radiant wall 

24 oven. The radiant wall oven was - and 

25 I think the radiant wall oven was when 



1 




2 




3 




4 




5 


Q. 


6 




7 


A. 


8 


Q. 


9 


A. 


10 




11 


Q 


12 


A. 


13 




14 




15 




16 




17 




18 




19 




20 




21 


Q- 


22 




23 




24 


A. 


25 


Q. 
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is radiant wall oven. 

BY MR. KROLL: Fire oven? 
BY TEffi WITNESS: Yeah, this 
says radiant fire oven. 
(By Mr. Castro) Is that the same as 
radiant waU oven? 
Wall oven, yeah. 
Okay. 

That is my handwriting there, the RWO 
and the 6/25/96. 
All right 

This was handed to me in a meeting and 
I turned around and since it didn't 
have anything on it I put RWO and dated 
it, and then I gave it to Carol to file 
and she said, "What does RWO stand 
for?" and I said radiant wall oven, or 
she went to someone else and said, 
"What is this?" and somebody said a 
radiant fire oven. 

Okay. Was it Pyramid that was making or 
manufacturing the radiant wall oven, do 
you know? 

I think so, but I don't know that. 
I see the second page is oven 
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1 comparison. 

2 A. Right 

3 Q. And now it's attached to the June 25th, 

4 *96 page. Were these, if you know, 

5 sir, were they put together on or 

6 around June 0^96? Were they compiled 

7 around the same time? 

8 A. I believe so. 

9 Q. Okay. 

10 A. I believe so. 

1 1 Q. Sir, what is the second page? It reads 

12 "oven comparison." Could you explain 

13 to the jury what is depicted on Bates 

1 4 stamp number 12? 

1 5 A. This is something that my R & D people 

1 6 put together to communicate to me the 

1 7 differences. 

1 8 Q. The comparison between the radiant wall 

19 oven and flie Unitherm oven? 

20 A. Yeah. 

21 Q. Okay. 

22 A. Yeah, the radiant wall oven and 

23 basically say here are two things that 

24 we are working on. Here's two, you 

25 know, here's the strengths, you Imow, 
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1 went through shelf life that it would 

2 get more burnt flavor, and so "to be 

3 evaluated" was that we were doing shelf 

4 lives to - you know, with the Unitherm 

5 it was pretty ~ you know, we didn't 

6 need to go through - we didn't need to 

7 go through the same kind of -- because 

8 it wasn't as radical, you know, with 

9 the high heat. You know, you kind of 

1 0 could initially taste a burnt flavor, 

1 1 as opposed to the Unitherm tiiat used 

12 much lower heat You didn't get the 

13 burnt flavor. And it wasn't 

14 objectionable, but I was concerned that 

15 it may get worse and worse as the 

1 6 product went through its shelf Ufe. 

1 7 That's what that meant 

18 Q. Okay. You talk about the Unitherm oven 

1 9 was at a lower heat Do you recall the 

20 heating parameters of that oven? 

21 A. I didn't get into that level of detail. 

22 Q. Okay. The next colimm is color, and I 

23 see here that the radiant wall oven 

24 reflects less successful, and it has in 

25 parentheticals "evenness and 
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1 based upon speed and space and cost and 

2 ability to do different tMngs. 

3 Q. Right I take it, by my review of this 

4 document, that your company had already 

5 run, oh, for lack of a better word, 

6 sensory tests? Product, you had 

7 already run product through both ovens? 

8 A. Right. 

9 Q. Is that fair to say? 

10 A. That's correct 

1 1 Q. Because I see here down, oh, the fourth 

12 or fifth, when it comes to key 

1 3 attributes the fourth item ~ or, 

1 4 excuse me, fifth item is flavor, and 

15 the radiant wall oven it reads, "To be 

16 evaluated. Unitherm oven maintained." 

1 7 What does that mean, if you know? 

1 8 A. The problem we had with the radiant 

1 9 wall oven was because it was such a 

20 high heat, I mean, we're talking 1 600 

21 degrees, it had a tendency to bum the 

22 product or, you know, basically bum 

23 the smoke. And my concern was - a 

24 concern of all of us was that because 

25 of the extreme high heats that as it 
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1 consistency," and then you go to the 

2 Unitherm oven and it has more 

3 successful and in parentheticals 

4 "evenness and consistency." Could you 

5 explain what that means? 

6 A. Yeah. The radiant wall oven dealt with 

7 something that was dealing in 

8 temperatures of 1200 degrees, or maybe 

9 even as high as 1600. At those levels, 

10 at that high a temperature, just a 

1 1 minor — just minor changes in the 

1 2 amount of time that that product was 

1 3 exposed or that liquid smoke was 

1 4 exposed could create - 1 mean, if you 

1 5 got it right you got it right, but it 

1 6 didn't have the same didn't have the 

1 7 same tolerances, because, you know, 

1 8 maybe you can expose something in the 

19 Unitherm oven for, you know, five 

20 minutes, let's say. Well, five - you 

21 could be five extra minutes and it will 

22 get a lot darker, but five extra 

23 seconds in the radiant wall oven at 

24 1 600 degrees was the difference between 

25 having a really good color and having 
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1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 

21 A. 

22 

23 

24 

25 



A. 

Q. 
A. 

Q. 
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toast 
Sure. 
So.... 

I go down and I see the yield gains 
are about the same. The radiant wall's 
98 percent and 97 percent for the 
Unitherm. When I read yield gain am I 
correct in assuming that you mean — 

The moisture lost in performing the 
test 

The Unitherm three-percent moisture 
loss from beginning weight to finished 
weight? 

Right Right Correct 

Okay. 

Right 

Heating method, you have gas radiant 
wall and then you have electric. And 
you have for Unitherm "electric, big 
plus on safety," do you know what means? 

Yeah. You know, with electric we can 
tie it into anything in our plant 
With a gas-fired oven, you know, we 
would have to run gas lines to, and 
evacuate, you know, both, you know, 



Q. 

A. 



1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

11 Q. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 A. 

22 

23 Q. 

24 A. 

25 
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was a - you know, it was a technology 
that Pyrjunid or whomever that was, I 
don't recall ~ 
Okay. 

I think they were out of Boston, I 
remember that You know, they were ~ 
but there were rapid flow ovens that 
I'm aware of that were being used, if 
not for what we were doing certainly to 
cook chicken products. 

And down below I see other components. 
Under the radiant wall there's none and 
then under Unitherm oven it includes a 
bag stripper and a proven drench 
system. And I guess that was a — was 
that a plus for Unitherm, for the 
Unitherm oven? The process, was it an 
all-in-one process that you were buying? 

BYMR.KROLL: Objection 
to the form. 

It was - how do I say this? David 
was selling a complete system. 

(By Mr. Castro) Uh-huh. 

In which, you know, was the bag 
stripper and the drench system and, you 
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1 from a safety standpoint Anytime you 

2 run a gas line, you know, and then 

3 you've got to evacuate that gas, too, 

4 where on electric, you know, we just 

5 run the cord to it, you know, run the, 

6 you know, hook-ups for it. 

7 Q. Right liien the next few — a few 

8 lines down is proven system, which, by 

9 the way, I see that it's denoted with 

1 0 is that a star that says "key factors 

1 1 in decision"? That star is also on 

12 color, is that correct? 

13 A. Right 

14 Q. Now what does it mean here by proven 

15 system? It has radiant wall oven is 

1 6 none proven and Unitherm oven several 

17 proven. Do you know what that means? 

18 A. The several proven - several proven, 

19 it refers to there were Unitherm ovens 

20 that were out there currently not doing 

21 exactly what we were going to do, but I 

22 don't know that to be a fact or not 

23 Q. Okay. 

24 A. But there were no radiant wall ovens, 

25 that I was aware of, out there. It 



1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 



A. 

Q. 
A. 
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know, the oven and a cooling system. 
And we were buying — we were buying 
the system, but we felt like that there 
were things in the system that, you 
know, we could either do better or 
cheaper. 

Okay. The system, is it fair to call 
it a process as well? Would that be a 
fair characterization? 

Yeah. I think that ~ you know, I 
think David and Unitherm were selling a 
system, a concept, and we were the ones 
who were the kmd of the people that 
refined it 

You tinkered with it, refined it for 
what you specifically needed? 

Yeah. Yeah. Yeah. I would say that 
would be true. 

And part of the system that you bought, 
it was used, was it not, sir, to 
process precooked whole muscle meat 
products, is that true? 

Right. 

Okay. 

Yeah. 
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1 

1 


Q- 


And 1 see me last page oi mat 


1 




now. 


2 




document says an estimated cost 


2 


A. 


Okay. 


3 




comparison? 


3 


A. 


And It's actually, as it's stapled to 


4 


A 

A. 


Yean. Yean. That was the other piece 


4 




my document number 19 through 26. 


5 




01 it. 


5 




Could you identify for us what that 


/r 

0 


Q- 


The next docximent, Mr. Bnggs, I d like 


6 




document is, or group of documents? 


7 




you to look at is Bates stamped 28. 


7 


A. 


To. * J J. •! J • /* 

It IS a more detailed synopsis of 


8 


A 

A. 


Uh-huh. 


8 




Tony's tests of both the rapid flow and 


9 


Q- 


Can you identify that document? 


9 




the radiant wall oven, and going into 


10 


A 

A. 


Yeah. Lisa Thomas was the person — 


10 




more detail usmg, as you can see here, i 


1 1 


Q- 


No, no, no. Number 28. Go ahead, I m 


11 




different kmds of smoke and different ; 


iz 




going to try to speed this up. 


1 

12 




ways to use the oven. That's on that ; 


13 


A 

A. 


Oh, okay. Yeah. 


13 




smoke side. < 


1 A 

14 


Q- 


And tnat s 1 9 and I m going to try to 


1 A 

14 


Q- 


With these compansons or testmg, were 


1 c 

ID 




go- 


15 




the products - correct me if I'm 


15 


A. 


Is that 28? 


16 




wrong, were they both browned and \ 


17 


Q- 


The next one. Sir, that's a September 


17 




smoked dunng this testmg procedure? ^ 


1 o 

18 




1 1 A AiC 1 aM-m. 

13th, 1996 letter. 


18 


A. 


Yeah. Where it says MaiUose and where i 


1 A 

19 


A. 


Yeah. 


19 




it says oven roast - 


20 


Q- 


It appears to be, as it says at the 


20 


Q. 


Okay. 


21 




top, a Umtherm Rapid Flow II 


21 


A. 


- you can see where it says SSP and 


22 




Continuous Convection Oven. 


22 




code 63. We were trying different 


23 


A. 


Right 


23 




smokes, different Mailloses, we were 


24 


0. 


Have you seen that document before? 


24 




trying — yeah. 


25 


A. 


Tm sure, yeah, I have. 


25 


Q. 


What's SSP? What does that mean? 
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1 


Q- 


who is Rick? 


1 


A. 


It IS a particular type of smoke. 


2 


A 

A. 


Rick Bohonek — 


2 


Q 


Now I notice here on the left it has 


3 


Q- 


Bohonek. 


3 


product and it has numbers. 


4 


A. 


— was the plant engineer. 


4 


A. 


Right, 


5 


Q- 


And Mr. Andrew Cobb? 


5 


Q- 


These are number codes for different 


6 


A. 


He — Rick Bohonek works for Boar's 


6 


products - ■ 


7 




Head now. Andrew Cobb is production 


7 


A. 


Right. ■ 


8 




supermtendent. He works here, is 


8 


Q. 


- Siat you wanted to use? 


9 




still with us. And Tony Muller was our 


9 


A. 


Right. 


10 




R&D, head of R & D. Tony now works 


10 


Q- 


In order - or, excuse me, different 


1 1 




tor rrotem 1 echnologies. bo these 


11 


products that the company wanted to 


12 




were the three critical people; 
manufacturing, engineering, and R&D. 


12 




Utilize this process? 


13 




13 


A. 


Right. Right. Those were my code 


14 


Q- 


I see on the third page, actually it 


14 




numbers. 


15 




says page four here, it woxild be page 


1 C 

15 


Q- 


What's product code 51002? Does that 


16 




four, it gives you the quotes for tiie 


16 


have a name, is that a product? 


17 




oven and the bag stnpper and the 


17 


A. 


Yes. You're going to get me - why 


18 




impingement chiller and the liqxiid 


18 




didn t you ask me 50044? 


1 A 

19 




smoke drench tank? 


19 




*\T7a11 Till ^Ikh^ am a ^ ami-t-t T* .n ■ 

Well, 1 11 ask you that one iirst. 1 m 


A 

20 


A 

A. 


That's correct. 


"^A 

20 


gomg to go down. Is the 50044, what s 


21 


Q. 


All right. Lef s go on, sir, to ~ 


1 

21 




that product? 


22 


A. 


Okay. 


22 


A. 


That is a honey mesquite. The 76 is 


23 


Q. 


Actually, let's go backwards now, 


23 




oven roasted. 


24 


because it's in order, somewhat in 


24 


Q- 


Oven roasted? 


25 




chronological order. It's number 19 


25 


A. 


Right. The 55144 is a smoked shaver 
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1 

1 




ono J 1 UU2 IS 1 ininK a. wnoie muscie 


1 




Have you seen these before? \ 


2 




browned or muscle smoked, one of the 


2 


A. 


I have not seen these sheets, no, sir. 






two. 


•3 




uKay. I ou see me aaxe or oepxemoer 


A 




IS luC jUUH-H, is LQal alSO a wnOlC 


A 




izxn, yo.'^ 


c 

J 


muscle meal proaucx ; 


r 


A 

A. 


Kignx. Kignt. 


0 


A 

/\. 


1 CS, IX IS. 


0 




ruia suppiiea — ix s amerenx proaucx 


/ 




IS ine jDIt-^ a wnoie muscie meat 


/ 




that were supplied ^ 


o 
0 


product? 


0 
0 


A 

A. 


Kignt. 




A 

A. 


No, it is not whole muscle. 


y 


r\ 

Q- 


— by Hudson. And as you go through 


1 A 

lU 


Q- 


Wnat about tne ^\j\jik^i 


1 A 

10 




these pages the first one is oven ; 


1 1 

i 1 


A. 


I es, 11 IS. 1 leei reoiiy oao uiai i 


1 1 

1 1 




roast, second is — what is that a \ 


1 0 




uon t Know my own cooe nuniDers. 


12 




Maiiiose.'' , 


1 7 




w cu, inere ii oe some reiaung numDcrs 


1 '5 
1 J 


A 

A. 


Kignx, jU /o. ^ 


1 


1 Q i" j~>r T 111 e+ — 

laier, i jusi — 


l*f 


r\ 
V- 


Ana me xnira is a 44, prooaoiy max * 


1 c 




oi Miv. JsjN.\Ji^i-. we won I 


ID 


honey mesquite. i 


lo 




tell anybody. 


lo 


A. 


Right. \ 


1 n 


A. 


Y ean, mat is a sKiniess Drowneo lurKey 


i / 




wouia mat oe tair to say . > 


1 Q 
i o 




oreasx. 


1 o 


A 

A. 


ixjgnx. 


1 o 

ly 


Q- 


(ijy Mr. uastro ) Ano i see xnax ims is 


1 O 

ly 


Q. 


A 4l^Am r»«<M/^lrA^ nrU^^-A CI AAO ' 

Ana men smoKea wrute 7> 1 UU2. ? 




a memo to Springfield management from 


2U 


A 

A. 


Kignt. ^ 


o 1 

21 




lony Muller.'' 


o 1 

21 




This is around, sir, isn't it, the same 


zz 


A 

A. 


Kigni. 


22 


time as you got back this evaluation on 


23 


Q. 


Who yoxi identified earlier as in the 


23 




product - 


24 


research and development department? 


24 


A. 


Correct 


25 


A. 


Right. Right. 


25 


Q. 


— and the smoke appUcation? 
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1 


Q. 


And Its oatec beptemDer lyin, lyyo.^ 


1 

1 


A 

A. 


Vao * 

Y es- ' 


2 


A. 


Correct 


2 


Q- 


Ulcay. 


i 




Anc ix oeais wim oaxa comparison 




A 

A. 


Ana 1 m sure max mese are one ana me 


4 


between the RWO and RF oven for drench 


/I 




same. We did all of our testing at ' 


5 




smoke application. And I see down 


r 
D 




bmo ~ or bmo, ronca City. 


0 




oeiow, sir, acxuauy xne one scnience 


O 


^• 


ronca \-.ixy; * 


/ 




max sxancLs aione xowaro me enu or 


7 


A 

A. 


ronca i^ixy. 


Q 
O 




max page — 


o 
o 




jDxpiam, sir, wnax ao you mean you aia 


A 

y 


A 

A. 


un-nun. 


o 




ail 01 your xesxmg.^ wnax wouia xaxe 


1 A 


Q- 


— Xnax reaos, ouojecuve coior ana 


lU 




place wnen you xesxea me proaucx.^ ; 


1 1 




taste evaiuanon neec xo oe conuucxeQ 


1 1 




nxpiam max xo me jury so mey 11 


1 1 
1/ 




on products tested," do you see that? 


1 0 
12 




understand. 


ij 


A 

A. 


un-nun. 


1 J 


A 

A. 


w eii, 1 ony wouia gex proaucx irom nere 


1 /I 

14 


Q- 


At that time were tests being done on 


14 




that was not smoked or not browned, and 


Id 


— wim DOXa 01 mese processes i 


1 r 
1 D 




we would put that together and then we 


lo 


A 

A. 


Un-nxuL 


10 




wouia onve over xo ronca uixy ana run 


1 n 

1 / 


Q. 


Is that a yes? ^ 


1 1 

1 / 




me xesx. 


1 o 
lo 


A 

A. 


Yes. 


lo 




UKay. 


1 o 

ly 




AU ngnu 1 uon x Know ii you ve ever 


1 0 


A 

A. 


Ana jusx iiKe you wouia — ana mose 


A 


seen these, but I'm going to show them 


on 

2U 




are me xesx resuixs. 


21 




to you. Ana i may not maxK ix so i 


0 1 
21 


Q. 


Ana " 


22 




may taxe tnat oil. max is oaxes 


00 
22 


A 

A. 


ur me xesx aocimienxs. 


23 




stamped U - or, excuse me, U05587 


23 


Q. 


The documents. Were these - do you 


24 




through U-05590, which are Unitherm 


24 


know whether these were provided to 


25 




Food Systems cooking trial data sheets. 


25 




Hudson Foods for their review? 
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1 

1 


A. 


1 m sure tnai a ony ana wnoniever, since 


1 




wasn X even xnax i pui xogexner a oig 


2 




1 wasn t tnere, wnomever, eiiner ijavio 


z 




nog ana pony, i naa my peopie 1 ^ 


3 




or David*s people worked in concert to 






J USX presenxea my people s worK ana 


4 




come up wiiD mosc. i m sure uiaL wc 


A 




saio, I uu axluw, uud lo a nu'uraiiici. 


c 

J 




mougni uiai eiiner uiai uiai was 


J 




uiLS lb " ^ : 


6 




your ana our data togetner. 


0 




£\jgnx. wnen you xaiK aooux xne 


1 


Q- 


L/Kay. 1 m gouig lo go oucaa ana marK 


7 




wompaxisou yuu re LdiKXug duoui uxax 


8 


tills tnen, sir, as riainnns nxnioii 


Q 
0 




aocximeni uaxes sxampea llc . 


y 




7r4. 11 you 11 iooK, 1 noticc COOK Lune 


0 

y 


A 




1 A 

10 




it has 350 degrees Celsius for cooking 


lU 




1 ne oven comparison : ? 


1 1 




on tne nrst page, is inai ngni c 


1 1 


A 

A. 


xsjgnx. Ana, you Know, iiKe anyxniiig ii 


1 o 


A 

A, 


I es. 


1 9 
iz 




wds very uupurLdUL lu navc • lo oiiovv c 


1 0 




I nai wouiQ nave ocen one oi mc oven ~ 


1 J 




ulai, yuu ajiuw, we wcxeu i juoi ^uiiig 


1 A 

14 


A. 


Yean. 


14 




Dimoiy Qown one pam. i 


15 


Q- 


— temperatures? 


13 




P i rrVkt ' 

isjgnx. ^ 


16 


A 

A. 


Un-nun. Yean. 


10 


A 

A. 


1 nax we naa looKea ax several } 


17 


Q- 


Okay. So I take it, let me make sure 


1 7 

1 / 




alternatives and this was the best way \ 


1 o 
l6 


we re clear lor uie recoro, max wnen 


lo 




to go. 1 


1 A 

19 




you oraerec tne ummerm oven ana au 


1 0 

ly 




ADSOiuxeiy. i ii snow you now, sir, | 
wnaX 1 ve maiKea as r lamxms nxmoix ^ 


OA 

20 




that went with it, that process, you 


on 


21 




Old not order tne ryrarma or tne KWU 


01 






22 




oven, is that correct? 


LL 


A 

A. 


^Kay. 1 


23 


A. 


That is coirect. 


23 


Q. 


That's a ~ have you seen this document I 


24 


Q- 


That's the second document, it appears 


24 


before? By the way, who*s Gus Hargis? j 


25 


to give the number 20. The second page 


25 


A. 


Gus Hargis was the person who bought | 
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1 




aner mai nas ~ 


1 
i 




TnaiTitMinncp-t\m^ tliiTiQQ T Hnn't Vnnw i 

ni/<iiiitr:ii<^in jtr.™! y ^irz LULLU^d. X UL7JJ. v A_LLV^VV 3 


2 


A 

A. 


Yes. 


7 
L 




*VQ/«f1l/ 'rt7ln»+ V»1C lrtl% 1~itl** l^llt" Hp i 
eA.awLiy WUal UlD JOU liUC, UUL lie ^ 


3 


Q. 


— a Duaget price lor tnau 


J 




TT7rtT»l^**/1 TrtT TT1#* 

worKea lor mc. « 


4 


A 

A. 


Yes. 


A 


r\ 
V- 


vjjcay. 1 


5 


Q- 


Sir, at what point in time did you go 


J 


A 


^"\t" TT//\*'l^aH T<r\T ^f^TVlt^dTIV Tirtt Tlr%T TTi^ * 

\JT wurj&.cu lur my wULupduy, hkji ikji illc i; 


6 


to the company and ask for a budget to, 


0 




YOU Know, u you wanxea a pan you go k 


7 




if you know, to purchase the Unitherm 


7 




xo vjus ana vjus issues a r,\j, v 


0 

8 




process? 


0 


r\ 
V- 


WUal X Vw LLdliUwU jrOU XIUW la oil ^ 


n 

y 


A 

A. 


1 was speaiong lo iviiKe nuuson, wno was 


Q 


Or»tr*Kpr '^OtVi 1 00^ nrHpr rnirfirmflfinn ^ 

V^WlOLrwl .JVLLL, l^^KJ vrXUwi wlJ 11X11 lliaiJLV./lA i 


1 A 

10 




my boss, who was president of the 


1 n 

lU 




iXOIU wUlUlClXll LV iVXl. Xxolgio. z 


11 




- _ -_ «W.AA.1^1vV Mil Tt%4^A.^ « M^P« 

company, daily, weeKiy, aii mrougn 


1 1 


A 

A. 


ixignx. t 


1 o 

12 




tnis process, i mean, i was leumg 


LL 


n 

V- 


l«/OCd LXlal, dli, iCpXCdCliL UiC ooICd 


13 




him that, you know, because this was a 


1 7 
LJ 




oraer lor xoe ummenn process .'^ ^ 


1 /I 

14 




preny Dig aeai. i ou jcnow, not omy in 


14 


A 


VpflVi T tViinlf OtHpt rrmftrmatinTi \ 

X wuLlX, X UXlXlAi ^\Jt V^l Uwl 1111 intHi*i'fF) ;^ 


15 




uie uouars max we couia save dux axso 


1 ^ 




\7Ai*ll it IC *" 
ycali, 11 Xo. ; 


16 




m tne DOttienecKs xnax ix wouia 


10 


o 

V- 


W/Tirt'c Tap TTmmncAnO 1-Tp'c on tViP QPf*r>nH ^ 

WilO S JOC X XXUlXipdUXX i XXw 5 UXX IXIC owWiJiXU 


1 / 




eiimmaxe in oxir process. /\nu su i was 


17 




page. 


lo 




conxmuany xaxiong xo rnrn auuui lue 


IR 

1 o 


A 


He waR the nlant Tnanacer at this noint * 


1 A 

19 




scope, so it wasn't really an 


1 0 




itn timp \^pstVi Vip u/flc tViP nlflnt 
111 LXUxc X Coll, uc Woo mc piolll 


2U 




opporxumxy xo ao a — you Jtaow, i uau 






mnnaapr at tViiQ tirnp 

llXCUXOgwl CLL LXXXo LlXXiw. 


21 




lum sola oeiore i gave mm xms sneex 


Li 






LL 




Ox tne comparisons, ana men i xniTiic 


00 
LL 




RY MT^ KROLL- Vm sorrv 

0 X IVXXV. XXXXVy 1 1^ 1 ^ • X 1X1 OVJl 1 Jr , 


23 




Lisa, at some point in time, put 


23 




did you mark that? 


24 




together some and it should be in 


24 




BY MR. CASTRO: Yeah, 


25 




here somewhere, where - I mean, it 


25 




Plaintiffs #5. 
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1 


Q. 


(By Mr. Castro) Number 27, now we'll go 


1 


A. 


Right You don't lose it in 


2 




to the next Bates stamp, it appears to 


2 




evaporation. ■ 


3 




be just a duplicate of 


3 


Q. 


Right. And this analysis is solely - 


4 


A. 


Yeah. 


4 




it solely deals with yield then? 


5 


Q- 


ntmiber 19. 


5 


A. 


Right. 


6 


A. 


Yeah, it - this is - the one that 


6 


Q- 


Would there also be other benefits, 


7 




you've got stamped 19 has notes of 


7 


other cost benefits to using the 


8 




mine, you know, and this is a clean 


8 




process? 


9 




copy. 


9 


A. 


There were. 


10 


Q. 


All right. 


10 




BYMR. KROLL: Objection 


11 


A. 


I doodled here. I asked some questions 


11 




as to form. 


12 




and, you know, kind of wrote down some 


12 


A. 


There were many additional benefits. ^ 


13 




things. Don't ask me to tell you what 


13 


Q. 


(By Mr. Castro) What were the let f 


14 




it means, though. 


14 


me state it this way. What were some 


15 


Q. 


Let's look, sir, now at the document 


15 




of the other econon^c benefits, over 


16 


that begins as number 33. 


16 




and above simply better yield? We ^: 


17 


A. 


Okay. 


17 




probably touched on them earlier, 


18 


Q- 


The next document. 


18 




but... \ 


19 


A. 


Right 


19 


A. 


Yeah. The biggest issue, at that t 


20 


Q. 


What is that document, sir? 


20 




particular time in my plant, was i 


21 


A. 


At that point in time I was really - 


21 




getting the product off racks, Becaxise j 


22 




you know, we had pretty much made up 


22 




3ie product, you know, you only have so I 


23 




our mind about what we were going to 


23 




much physical space. So those racks \ 


24 




do, and I asked Lisa to basically 


24 




are in here and, you know, a rack is | 


25 




document to me the total cost savings 


25 




over here on the cook side, well, \ 
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1 




on an annualized basis based upon the 


1 




you're over here on the raw side, you | 


2 




test results that we had received from 


2 




got to have racks to put product on, so ^ 
if you're tying up your racks all the I 


3 




Tony and Andrew. 


3 




4 


Q. 


Could you identify that document for us 


4 




time you kind of don't have the 'i 


5 


for the record, sir, what it is? 


5 




continuous flow of our own process. So 


6 


A. 


Yeah, it's an intercompany memo. 


6 




by taking that product and keeping it 


7 




9/23/1996, to basically all parties 


7 




moving, and keeping that product 


8 




involved of our management, and 


8 




moving, you're allowed to always have 5 


9 




basically it says "Rapid flow oven 


9 




racks freed up to be able to, you know 


10 




potential yield savings analysis." And 


10 




the amount of handling, reduced ; 


11 




what she's saying is ^at based upon 


11 




handling, and reduced handling can 


12 




the test results that we received that 


12 




result in econon[iic costs, food safety 


13 




we would say $2,426,768 in yield 


13 




costs, you know, quality, you know, all \ 


14 




savings on an annualized basis. 


14 




o f those things. 


15 


Q. 


What do you mean by yield savings? 


15 


Q. 


When you say "food safety costs", you 


16 


A. 


The difference between the current 


16 




mean the less people touch that product 


17 




process we were using and using the 


17 




the less chance it's going to be 


18 




rapid flow process woxild save us the 


18 




contaminated? 


19 




two and a half million dollars, $2.4 


19 


A. 


Correct 


20 




million, based upon not cooking out 


20 


Q. 


All right Now I notice here on the 


21 




that weight. In other words, you get 


21 


second page that the largest - would 


22 




more weight at the end of the process, 
and so obviously you sell weight to the 


22 




it be fair to say that the largest item 


23 




23 




or the item that you intend to - or 


24 




end consumer or to the retailer, so 


24 




the product you intend to use most with 


25 




you're able to sell that povmdage? 


25 




the process woxild be this item number 
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rage OU ^ 


1 

1 




DUU44 / is tnat accurate : 


1 


Q- 


Is that a precooked whole muscle meat 




A. 


Correct. 


2 


turkey product? 


3 


Q- 


And that's the gourmet recipe honey 


3 


A. 


Yes, It IS. 


4 




mesquite smoked? 


A 

4 


Q- 


And what about 50076, the what is . 




A. 


1 hat IS correct. 


c 
3 




that, the president s select nanonal - 


0 


Q- 


Is that a — would that be a precooked 


0 


A 

A. 


Natural roast. 


7 




whole muscle turkey product? 


7 


Q- 


Natural roast, oil browned? 


o 
0 


A 

A. 


Yes, it woiild. 


8 


A 

A. 


It is a whole mxxscle turkey product. \ 


9 


Q- 


Okay. And what about the prestige 


9 


Q- 


But it says oil browned, but it's not 


1(J 




honey mesquite turkey breast? 


1 A 

10 


actually - it's not fried, is that 


11 


A 

A. 


That would also be whole muscle. 


11 




correct? I mean, it's browned actually k 


12 


Q- 


Ana tnat s item number 5 7934 c 


12 




With Maillose, that s just the product ; 


1 J 


A 

A. 


Yes. 


13 




name or tell me if I'm wrong there. f 


1 A 

14 


Q- 


Okay. Now I notice on the third page, 


1 A 

14 


A 

A. 


Right. In this particular product ^ 


15 




I don't really understand this so maybe 


15 




process we were browning this } 


lo 




you can explain it, it's Bates stamped 


lo 




particular product with oil, frying it I 


17 




36. Maybe it s the fourth page. I m 


17 




in oil — 


18 




sorry, it is the fourth page. 


18 


Q- 


Okay. 


19 


A 

A. 


T Tl- U««l- 

Uh-nun. 


1 A 

19 


A. 


— and we wanted to move it over to 


20 


Q- 


You have med/Maillosed products. 


20 




Maillose. 


21 


What is that category meant to mclude? 


21 


Q- 


Oh, okay. You wanted to change your 


22 




Wnat does tnat mean.'' 


22 


way of — 


23 


A. 


That means that these products are not 


23 


A. 


Right. 


24 




are applied with oil or browning 


24 


Q. 


— producing it. What about — 


25 




agents, as opposed to smoking. Smoke 


25 


A. 


But there are other ones that say fried. 
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1 




imparts a particular flavor. 


1 


Q- 


Right. 


2 


Q- 


Okay. 


2 


A 

A. 


We actually felt like we could come up 


3 


A 

A. 


You know, based upon, you know, 


3 




with a substance that would allow us to 


4 




anything from apple wood to cherry 


4 




impart the fried look and flavor ^ 


5 




wood, you know. 


5 




without frying it Actually to come up 


6 


Q- 


All nght. 


6 




with some sort of oleoresm that would 


7 


A 

A. 


Where the browning is really the 


7 




— you know, some sort of substance ^ 


o 

8 




putting on of color without flavor, and 


o 
8 




that would impart that fried flavor \ 


9 




oil imparts a flavor uniquely to itself 


9 




Without actually really frying It. So 


1 A 

10 


Q- 


Right. Now I see here there are foxir 


1 A 
10 




we were going to applicate it through 


11 




different products that you want to run 


11 




the Umtherm. 


12 




through Unitherm's process that deal 


12 




The Umtherm process? 


13 




With MaiUose. 


13 


A. 


Right. 


14 


A 

A. 


Yes. 


1 A 

14 


Q- 


All right, I see. So even though it 


15 


Q- 


Those are product — or item number 


15 




says fried, you were going to move it 


lo 


50086, the gourmet recipe Italian herb. 


1 ^ 
lo 




A— I <4''l«H^O 

over to tnat / 


17 


A. 


Yes. 


17 


A 

A. 


Right. 


18 


Q- 


Is that a turkey product? 


18 


Q- 


I see. 


1 A 

19 


A 

A. 


Yes, it is. 


1 A 

ly 


A 

A. 


We wanted to get out of frying. We 


OA 

20 


Q- 


Is that a precooked whole muscle meat 


'>A 

20 




felt like if we could get our fryer out 


21 


product ( 


21 




of here we could, you know, have a 


22 


A 

A. 


Yes, It . 


22 




safer plant, you know, when you fry in 


23 


Q. 


What about the 50082, gourmet recipe 


23 




600-degree oil, a chance of fire, a 


24 


maple brown sugar? 


24 




chance of somebody getting hurt. If we 


25 


A. 


Yes, it is. 


25 




could do it through this process we 
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1 




could take our fiyer out and still 


1 




we're - here's what we're going to buy. 


2 




deliver fried-type without the risks 


2 


Q- 


And that includes the oven. What's a ■ 


3 




associated with having boiling oil. 


3 


CIP? 


4 


Q- 


Did it also benefit your labeling 


4 


A. 


The CIP is the continuous cleaning 


5 


standards? Do you know what I mean by 


5 




process. 


6 




that? In other words, if you were able 


6 


Q- 


The bag stripper and the Uquid smoke 


7 




to keep from having to fry the products 


7 




dredge tank? 


8 




you wouldn't have to put that on the 


8 


A. 


Ri^t i 


9 




labeling, which may be a health 


9 


Q. 


Let's look at the next document, which # 


10 




conscious concem? 


10 




is number 41. * 


11 


A. 


It could. It could. It's one of that 


11 


A. 


Right I 


12 




old doubled-edged sword, you know. 


12 


Q. 


Would you tell the jxiry what that ) 


13 




Some people like their product fried. 


13 




document is, sir? ) 
This is Lisa, who was in charge of 


14 




you know. 


14 


A. 


15 


Q- 


Let's go on to Bates stamp 40. I take 


15 




basically keeping the project going, \ 


16 


it this next sheet is, by the way, 


16 




from a marketing standpoint, giving us i 


17 




before I skip over this Bates stamp 38, 


17 




a status report of what we were doing. ! 


18 




that's just some more cost savings. 


18 




We had made the piirchase and we were - ^ 


19 




potential yield return analysis? 


19 




the oven was going to come in here and | 


20 


A. 


It's the - it probably predates the 


20 




she gave us a timetable of everything '.^ 


21 




other one we looked at. 


21 




that needed to be done in order to get ^ 


22 


Q- 


That's a good point. It's dated, isn't 


22 




it in here. And you can see on the l 


23 


it, 9/24/96? And what's the date of 


23 




second page is her time Une to get it { 


24 




the one attached to the memo? 


24 




up and running. At the same time we \ 


25 


A. 


9/23. Yeah, maybe - yeah, her other 


25 




wanted to do continuous tests because, \ 

j 

I 
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1 




one is 9/23, also. So I think what 


1 




you know, we wanted ~ as soon as we | 


2 




happened was we got this first and I 


2 




got the thing up and running we wanted j 


3 




looked at it and I changed something. 


3 




to be in production, so we were doing } 


4 


Q- 


Well, the second one is actually out 


4 




as much of the legwork as we could. i 


5 


printed out later, a day later, isn't 


5 


Q. 


So your company, employees were still 


6 




it? 


6 




over at the Ponca City facility running 


7 


A. 


Yeah. I think what I did was I told 


7 




product through? 5 


8 




her that either you got to include this 


8 


A. 


Yeah. ' 


9 




or you can't include this. 


9 


Q- 


All right \ 


10 


Q- 


Okay. 


10 


A. 


And tiben we were - 1 mean, we had $2 


11 


A. 


I think she changed this on my 


11 




million that we could save on an ; 


12 




direction because she had either too 


12 




annualized basis plus, you know, all 


13 




much in there or too httle. I can't 


13 




the other attributes. We wanted to be 


14 




tell what's what 


14 




up and running as soon as we possibly 


15 


Q- 


You still have the item nimibers 50044 - 


15 




could. 


16 


A. 


Right 


16 


Q- 


I see here on the fourth line down you 


17 


Q. 


- and 57934 in that analysis? 


17 


talk about product being run through 


18 


A. 


Yes. And two miliion one hundred 


18 




the process. It appears, do I read 
this correctly, ''We will be focusing on 


19 




forty-one in cost savings, so it wasn't 


19 




20 




a major material change. I mean, it 


20 




the foUowing products in our 


21 




was a lot of money, but... 


21 




colorometer — 


22 


Q- 


What's this next document, Bates stamp 


22 


A. 


Right 


23 


40? Can you identify that? 


23 


Q- 


and Ponca City testing in the next 




A 


VpAh Thi^ a nurchase reauisition 


24 




few weeks," and tiien you list these 


25 




from us that basically said here's what 


25 




items, these products ttiat you're going 
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1 




to run through it? 


1 


Q. 


Okay. 


2 


A. 


Right. We were prioritizing because we 


2 


A. 


I can find out or I can make an 


3 




knew once we got set up if we had 


3 




assumption, but I don't know. 


4 




everything dialed in we could be in 


4 


Q- 


Sure. When you look at this first part 


5 




production immediately. 


5 


and it talks about the temperatures and 


6 


Q- 


The major ~ it looks like one of the 


6 




heating to certain temperatures, is it 


7 




products is the 50044. That's that 


7 




fair to say that part of the concern in 


8 




select mesquite? 


8 




using the batch-house process is the 


9 


A. 


Right. That is correct 


9 




growth of bacteria, in particular, you ^ 


10 


Q. 


Next document, sir, if you could 


10 




know, Clostridium prevention? - 


11 




identify that for the record? 


11 


A. 


Certainly. f 


12 


A. 


This is a letter from Robert Brooks to 


12 


Q. 


And does this paragraph address part of \ 


13 




our people. What Robert is doing here 


13 


how that could be prevented? ] 


14 




is he is already seeing that, you know, 


14 


A. 


Yes. I'm not sure that it totally says I 


15 




we can — you know, with changeovers 


15 




that without reading it word for word, 


16 




and everyiing that we want to be able 


16 




but certainly what he was doing was I 


17 




to reuse our liquid smoke. So he is 


17 




testing to ensure that it met USDA £ 


18 




already putting in that protocol in a 


18 




standards for wholesomeness and safety. ] 


19 




testing procedure to basically put 


19 


Q. 


Okay. And the next document, that's " \ 


20 




together the data to go to USDA and get 


20 




and attached to that, Tm not sure what I 


21 




them to approve a procedure to allow us 


21 




— what are those items, do you know? I 


22 




to utilized liquid smoke. So he is 


22 


A. 


Yeah. This is some more testing that i 


23 




informing everyone that here is what 


23 




kind of backed up what we were doing. | 


24 




we're going to do, here's the protocols 






And we added Hickory Specialties in | 


25 




and, you know, here's what we need to 


25 




here. And we were making sure that the S 

! 
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i 

\ 

Ptge69 J 


1 




do to get the data to go to USDA to 


1 




— at this point it really was a real j 


2 




get them to approve this process. 


2 




collaborative effort between Hickory j 


3 


Q- 


Okay. 


3 




Specialties and Unitherm and us and, | 


4 


A. 


The process of reusing liquid smoke 


4 




you know, jxist, you know, basically ~ 


5 




more than a day at a time or a batch 


5 


Q. 


Fine tune it? \ 


6 




at a time. 


6 


A. 


Fine tune it and perfect it to the j 


7 


Q. 


Save money so you don't have to keep 


7 




point of — that it would, you know - 3 


8 




buying it? 


8 


Q. 


Right 1 


9 


A. 


Yeah. Exactly. 


9 


A. 


Yeah, it was - and at that point in \ 


10 


Q. 


Sure. The title of this document is 


10 




time Hickory Specialties came through \ 


11 




Hudson's Specialty Foods Quality 


11 




and they were the experts in smoke. I 


12 




Control Memorandum, dated December 5th, 


12 




The experts in smoke, and so we were J 


13 




1996, is that right? 


13 




trying to, you know, make sure that we i 


14 


A. 


Yeah. 


14 




followed what Robert was saying on this \ 


15 


Q. 


Now I notice the fourth diamond down, I 


15 




first page. ■ 


16 


call those diamonds. 


16 


Q. 


Okay. Let's go to Bates stamp 48, and 


17 


A. 


Right 


17 


it's a document that - mine's stapled l 


18 


Q- 


It says, "Extended use smoke solution 


18 




together and it appears to be foxir 


19 




may only be applied to products which 


19 




pages. Would you identify tiiis 


20 




will be heated to temperatures and for 


20 




document? 


21 




times that are in accordance with those 


21 


A. 


This is a trip report from Dr. Phil 


22 




set forth in MPI regulations Sections 


22 




Weiner. Dr. Weiner was a paid 


23 




318.17, 318.23, and 381.150." What 


23 




consultant for us working on many 


24 




does MPI mean, do you know? 


24 




different issues that I had him on, and 


25 


A. 


No, I do not 


25 




this basicdly talks about the 
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rage 72 


1 




different projects and the status of 


1 


A. 


That's the weight commg m and the ; 


2 




the FCC's and giving us also some 


2 




weight coming out Basically saying 


3 




general direction as to some things 


3 




that we were experiencing anywhere from 


4 




that we ought to do to help us improve. 


4 




1.36 to 1.9, approximately, yield loss 


5 


Q- 


Okay. Let's go to number 53. Mine is 


5 




at these settings. 


6 


a - goes to actually 79. 


6 


Q- 


All right 


7 


A. 


Ri^t. 


7 


A. 


And at these — you know, the amount of 


8 


Q- 


A group of handwritten - 


8 




time over here is talking about the ^ 


9 


A. 


Right. 


9 




drench system, you know, what kind of ' 


10 


Q- 


notes. The first is dated January 


10 




smoke we had, and how long it was in 


11 


30th, 1997. 


11 




the drench tunnel. So here we were 


12 


A. 


Ri^t. These are the - 


12 




basically dialing in to exactly what we \ 


13 


Q- 


What are these? 


13 




wanted, and this was just the \ 


14 


A. 


These are the handwntten notes firom 


14 




documentation of those volmnes, those ; 


15 




Dr. Wemer, and he basically - rm not 


15 




stats. \ 


16 




sxire if this is, I think it is, we have 


16 


Q- 


I see over here, another page over or : 


17 




the machine Up and runmng. We don't 


17 


two pages over at 62, down at the ' 


18 




have all the parts working yet, but we 


18 




bottom I see oven top and under, and I \ 


19 




do have the Umtherm and we are dialmg 


19 




see maximum 572 degrees Fahrenheit or a 


20 




in through - basically putting in and 


20 




300 degrees Celsius, and then under is { 


21 




dialing in to the exact colors that we 


21 




maximxim 670 degrees Fahrenheit, 3:)0 i 


22 




want so we can wnte and put mto place 


22 




degrees Celsiiis. What are those y 


23 




the specifications so an operator, you 


23 




numbers? What do they represent? Is I 


24 




know basicallv can come in and with 


24 




that some more testine'^ \ 


25 




very little training can give us the 


25 


A. 


Yeah, just some more testing. I think \ 

* 






rSgC /I 






— ^ 

rage /.t i 


1 




exact product that we want 


1 




1 1 ir*i *t 1*1 * 1 1 • I 

what Phil was trying to pomt out to I 


2 


Q- 


Okay. Look over on Bates stamp 60, and 


2 




us, if I remember right, is that we 1 


3 


It has test number eight FUwait 


3 




1 1^ t 1 J A iJ. ' J. 

probably could get a better consistency ; 


4 




^ ail T.t 1 ^ f\ A 

for you to get there. It s number 304 


4 




and jaeld if we didn t run the oven so 


5 




dated January 28th, '97. I notice here 


5 




hot 


6 




to the left there time setting 90, and 


6 


Q- 


Okay. 


7 




then I see the top, bottom, top. 


7 


A. 


I remember that was an issue because 


8 


A. 


Right 


8 




our folks wanted to run it hot and fast 


9 


Q- 


Would you explain what first, second. 


9 




and, you know, he was saying run it at i 


10 


third — first zone, second zone, third 


10 




lower temperature for longer tunes, ^. 


11 




zone, what does that mean? Are those 


11 




You'll get more consistency and better 


12 




temperatures beside it? 


12 




a better product by domg that. 


13 


A. 


Right He's saying the time setting 


13 


Q- 


Were these the temperatures he wanted 


14 




would be 90 seconds. 


14 




it to be run at, or do you know? 


15 


Q- 


Okay. 


15 


A. 


I don*t think - I couldn't answer that. 


16 


A. 


On the first zone on the top would be 


16 


Q- 


Okay. 


17 




set at 600 degrees. 


17 


A. 


jT1/**j.11 aIaj.j.1' 

But I defimtely know that at this 


18 


Q- 


That's Fahrenheit? 


18 




point in time they were - we tended to 


19 


A. 


Yes. 


19 




run a little bit higher than we do 


20 


Q- 


All right 


20 




today. 


21 


A. 


And the bottom zone would be 650, and 


21 


Q- 


Okay. So this stack is simply the test 


22 




. . j1*i 1:11 F F f\ 

then the third zone would be 550. 


22 


«iii iii'ii ' . f\ 
that she noted while he was on-site? 


23 


Q. 


I notice that then you have a one, two, 


23 


A. 


Yes. 


24 


three. What is the first number beside 


24 


Q- 


Okay. 


25 




the one? 


25 


A. 


He and Andrew and Robert went down 
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1 

Page 76 T 


1 




there and did tests and, you know, he 


1 

1 


A 

A. 


Umtnerm, ngnt. • 


2 




was the note taker. 


2 


Q- 


Let's go to the next document, which is 


3 


Q- 


Okay. All ngnt. 1 guess tne same 


5 


Bates stamped 97 now, if you would. ^ 


4 


would hold true, sir, would it not, for 


A 

4 




ims document 1 11 identity as ummerm 


5 




Bates stamp numbers oU to o / ; i nese 


r 

J 




Food Systems, Inc., invoice number 


6 




are dated February zotn, 1997 ! 


0 




1 0/7, and it reflects something that : 


7 


A. 


Right. 


n 

I 




was sold to Hudson Foods. Have you 


8 


Q- 


Titled Unitherm Operating Conditions? 


o 
0 




seen this document before? 


9 


A. 


Right. 


0 

y 


A 

A. 


Yes, I have. { 


10 


(Off the record) 


10 


Q- 


And what does this group of documents 


11 


(Back on the record) 


11 




represent? And, by the way, it has an J 


12 


Q- 


Let's go to number 92, Mr. Briggs. 






■I^-irrx^^A 1 On£. 1 0'70 1 OOA 1 0*70 

mvoice lo7o, lo7o, looU, and l57y. 


13 


A 

A. 


UKay. 


1 1 
13 




What do those documents — 


1 A 

14 


o 

V- 


PnnlH vmi idrnfifv that letter'? 


1 A 

14 


A 

A. 


1 nat IS tne oiiimg lor tne 


15 


A 


THiQ 1Q T^nHert Rrnnk^ hasicallv 

JL llXO id XxUL/wlL MJl.\J\J£k^ L/OOlwCUiy 


i J 




installation time and the out-of-pocket [ 


16 




rpniiestinff to USD A the comnlete 


10 




expenses for the Unitherm people to 


17 






1 n 

1 / 




install this oven in our Jefferson 


1 o 

18 




nrnp/vliir^ tVint wi^Vp oc\\TiQ to iiQP tn Hn 


1 Q 




oireei laciiiiy. 


19 




tVii^ vnii Imow continuous tirocess 


iy 




Sir, what product were you — what ? 


20 


n 




20 




products, different types of products | 


21 


A 


And — 


O 1 

zl 




were you processing with the process i 


22 


n 


AnH it'Q atti^pVi^H to the second naffe*? 


zz 




that you purchased from Unitherm? Do i 


23 


A 


RiaVit flnH that nrocedure is attached 


23 




you know those off the top of your head I 


24 




ff\ tVip cf^conH naae and then the third 


24 




or any group of them? ] 


25 




naae is how we're ffoinff to keen track 


25 


A. 


It would be all of our gourmet recipe \ 
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1 




of things, and the initials represent 


1 




items, our 44 s, our oz s, our o4 s, ^ 


2 




the things we're going to keep track of. 


I 




our 86's. Basically every single I 


3 


Q- 


Okay, I notice - I'm sorry, I didn't 


3 




smoked or browned product fliat we had \ 


4 


mean to interrupt you. I notice on the 


A 

4 




we immeoiateiy swiicnea over, ana we i 


5 




second page it's entitled Fully Cooked 


r 




had done all the testing. 


0 




Color Application Procedures. By that 


D 




iNow, lor people wno aren i in your > 


7 




does it mean that this is going to be a 


1 




business or your company — | 


8 




precooked product that color or liquid 


0 
0 


A 

A. 


Kignt ? 


9 




will be applied to? 


A 

y 


Q- 


— wnat are oZ s .'^ ^ 


10 


A. 


Right. Right. 




A 

A. 


ine oZ s wouiQ oe me mapie, oh s wouia ^ 


11 


o 

v- 


nVav And T notice here that it 2oes 


11 




be like our Italian, 86*s would be like • 


12 


through the process description under 


12 




our smoked pepper. 


13 




number one, Roman numCTal one. 


13 


r\ 

Q- 


Where does ~ 


14 


A. 


Uh-huh, 


1 A 

14 


A 

A. 


1 nose may noi oe ngni, oui generally. 


15 


Q- 


And is that the procedure that was 


1 c 
1 J 


Q- 


wnat s tnai one numoer, is u z> i uu^m- : 


16 


utilized by you? 


io 


A 

A. 


44. Yeah, 44 is our honey mesquite. 


17 


A. 


Yes. This is a detail of the procedure 


1 n 

17 


Q- 


1 ne 44 s 


18 




that we would be using, that we were 


lo 


A 

A. 


I ean, 44 is our noney mesquite. 


19 




using — 


1 A 

19 


Q- 


And which of those are whole muscle? 


20 


Q. 


And this - 


oo 


A 

A. 


All tne prooucis. 


21 


A. 


- on the — 


01 
Zl 




All 01 mose are.'^ 


22 


Q. 


I'm sorry, go ahead. 


zz 


A 

A. 


All or mem. 


23 


A. 


On the rapid flow. 


23 


Q. 


Okay. What is the principal end use of 


24 


Q. 


Okay, and this is that process that you 


24 




that product? 


25 


acquired from Unitherm? 


25 


A. 


It is sliced, will eventually be shced 
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1 




either in-store supermarket or in a 


1 




and we were in market and David was : 


2 




food service kitchen for sandwiches. 


2 




excited and we were excited and David ' 


3 


Q- 


What do you mean by food service 


3 




wanted to go sell more ovens and I 


4 


kitchen? 


4 




wanted to teU him to get back here 


5 


A. 


A food service kitchen is any kitchen. 


5 




and, you know, help me improve the oven. . 


6 




food processmg facility that you would 


6 


Q- 


Okay. 


7 




eat away from home. So any restaurant, 


7 


A. 


So it was kind of like the relationship 


8 




any hotel, any mass feeding 


8 




was — you know, the sale was done and 


9 




institution, a school — 


9 




we were doing and I was like saying, i 


10 


Q- 


University cafeteria? 


10 




"Hey, you know, before you go away I I 


11 


A. 


Any non-home establishment. 


11 




want you to fix a couple of thuags for t 


12 


Q- 


Airline? 


12 




me." 1 


13 


A. 


Airline. 


13 


Q 


The process and the oven and all that ^ 


14 


Q. 


Okay. 


14 




went with it were sold to you and, I i 


15 


A. 


Truck stop, anything. 


15 




take it then, that there may have been i 


16 


Q- 


Could you describe for me the 


16 




some start-up kinks, start-up issues I 


17 


geographic market for those products? 


17 




that occurred? | 


18 


A. 


We sell m all 50 states. Maybe not 


18 


A. 


Yeah. ^ 


19 




Alaska, but Fm not sxire. But these 


19 


Q- 


Were these problems or issues anything I 


20 




products would also go, a small 


20 




out of the ordinary that you didn t ^ 


21 




percentage of them, internationally. 


21 




experience with other companies when i 


22 


Q- 


Okay. What companies, like Boston 


22 




they sold you equipment or processes? j 


23 




Market or others, do you sell to? 


23 


A. 


Yeah. Yeah. No, they were not. It j 


24 


A 


Boston Market- Wvnn Dixie Albertson's 


24 




is not — vou know it is not with ^ 


25 




Jewell Food Stores in Chicago, it's 


25 




every piece of equipment, almost, you l 












Pacta SI 1 

rsgc Si 


1 




part of American Stores, you know, the 


1 




have issues, and this wasn't any k 


2 




arenas m Chicago, the Downer's Grove 


2 




diiierent from any other piece of 


3 




racetrack or whatever it is in 


3 




equipment It was a httle bit more ^. 


4 




Arlington or whatever. 


4 




higher — higher visibility because of i 


5 


Q- 


Do you sell to restaurants like 


5 




the amount of money that we spent and i 


6 


Schlotzky's or stores like that? 


6 




the amount of execution that went into i 


7 


A. 


We don't to Schlotzky's, but stores of 


7 




this. i 


8 




that nature. 


8 


Q- 


Right. \ 


9 


Q. 


Okay. 


9 


A. 


We had all of - everyone in my company 1 


10 


A. 


Yeah. Sub shops, yeah. 


10 




was working on this project in some i 


11 


Q- 


Look at 104, if you would, sir. And 


11 




capacity. ^ 


12 


that's a letter dated April 8th. 


12 


Q- 


Okay. 


13 


A. 


104? 


13 


A. 


So, you know, there were some of us 


14 


Q- 


Yeah. I went ahead and skipped through 


14 




that were very — you know, some people 


15 


102. That's 102. Go to the next, to 


15 




who were red pleased, and, you know. 


16 




104. 


16 




then my engineer guy he wanted it, you 


17 


A. 


Okay. 


17 




know, so when David was gone that he 


18 


Q- 


What's that document? Could you 


18 




didn't have to, you know, he wouldn't 


19 


identify that for the jury? 


19 




have to deal with that problem. He 


20 


A. 


Yeah. I had sent a letter to David 


20 




wanted David to deal with that problem. 


21 




basically saying there were some issues 


21 


Q- 


Right. Were all those issues resolved 


22 




that needed to be resolved relative to 


22 


to your satisfaction? 


23 




improving the capability of the oven. 


23 


A. 


Yes, they were. 


24 




And, you know, at that point in time it 


24 


Q. 


Okay. And as we sit here today is that 


25 




was kind of like we were up and running 


25 




process David sold to you still 
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Pige 84 . 


1 




operating in that facility? 


1 




Report." Could you identify for both 


2 




BYMR. KROLL: Objection 


2 




the judge and the jury what that 


3 




as to form. . 


3 




document is? 


4 


A. 


I don't know what that means. 


4 


A. 


This is basically the production of our 


5 




BYMR. HANOR: You don't 


5 




plant what they did in units and in 


6 




need to know. Just answer the question. 


6 




pounds, and this is dated 4/28/97, 


7 


A. 


I don't remember the question. 


7 




Monday, it's first shift, and over here 


8 


Q- 


(By Mr. Castro) And ttiat is the process 


8 




it shows product to the left. 


9 




that David sold to you, is it still 


9 


Q. 


Right Which products — I'm trying to 


10 




operating - 


10 




speed this up a little bit r 


11 


A. 


Oh, yeah. Yeah. 


11 


A. 


Right Right 


12 


Q. 


" today? 


12 


Q. 


Which products on this sheet were being I 


13 




BYMR. KROLL: Objection 


13 


browned or smoked using the ~ 


14 




as to form. 


14 


A. 


You can see down here — ; 


15 




BYMR. HANOR: He's just 


15 


Q- 


Let me finish. ' 


16 




making objections to preserve it for 


16 


A. 


Okay. ' 


17 




the record. 


17 


Q- 


Using the Unitherm process that was 


18 


A. 


Okay. 


18 




sold to you? J 


19 


Q. 


(By Mr. Castro) On Bates stamp 106, 


19 




BY MR. KROLL: Objection { 


20 




let's go on forward, that's a memo. 


20 




as to form. 


21 




Could you identify that document? 


21 


A. 


Well, over here on the raw, you know. 


22 


A. 


Yeah. This is Phil Weiner's trip 


22 




there was a whole bimch of them that \ 


23 




report of April 15th, and he's 


23 




probably will get there, but if you get \ 












fW/^T tfl+O TT/Vi ^T*^ it CQT/C .CtlT "Pm CtTi/^ 1 

(./vcr LULU wilcrc ii oayo biir jxy auu ^ 


25 




about tests and his observation and all 


25 




smoke — j 
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1 




these other things. 


1 


Q. 


(By Mr. Castro) Okay. \ 


2 


Q. 


Okay. 


2 


A. 


— over here in tiie bottom right-hand i 


3 


A. 


And you can see my little writing there, 


3 




comer. a 


4 




approximately 20,000, saying they ran 


4 


Q- 


Okay. I 


5 




production of 22 racks of pre-coated 


5 


A. 


You can see it says Alkar Unitherm and ^ 


6 




with Maillose through oven, so, I mean. 


6 




fiy, and so there you'd have a product 


7 




22 racks is production. 


7 




code 57934, we ran 8,492 through the 5 


8 


Q. 


For you - so as of April 1 8th, your 


8 




Unitherm, 50304 we ran five racks, 6342 


9 




facility here at this location that 
we're at today, the Jefferson location. 


9 




poxmds of product, and 50075 we ran 


10 




10 




3610. So tiiat was the actual 


11 




was commercially producing this product? 


11 




production that went through here. And 


12 


A. 


Right 


12 




you can also see - ^ 


13 


Q. 


Or let me also rephrase that You were 


13 


Q. 


And that was all the precooked? Is 


14 


commercially producing product using 


14 




that all the precooked whole muscle 


15 




the Unitherm process? 


15 




meat? 


16 


A. 


Yes. 


16 


A. 


Right. See, it says 57934 through the 


17 




BY MR. KROLL: Objection 


17 




Alkar? 


18 




as to form. 


18 


Q. 


Okay. 


19 


A. 


Yes. The 22 racks of product 20,000, 


19 


A. 


So it went through the Alkar and was 


20 




we're talking about $40,000, 40 to 50 


20 




cooked, and then that same 8492 went 


21 




thousand dollars worth of product. 


21 




over and ran through the Unitherai to 


22 




That certainly wouldn't be a test. 


22 




apply the color. 


23 


Q. 


(By Mr. Castro) Okay. I notice here 


23 


Q. 


I see. 


24 


on ^e last page attached it's a 


24 


A. 


And if you see the 50304, 6342, then it 


25 




document tiiat reads "Daily Production 


25 




moves over to 63. So those numbers — 
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1 




we cooked it in the Alkar and applied 


1 


A. 


Right ■ 


2 




the smoke or apphed the brown through 


2 


Q- 


of April 30th that would reflect - 


3 




the Unithenn on this particular 


3 


A. 


Right. 


4 


Q. 


production date, 4/28/97. 


4 


Q- 


— some additional poundage of product? 


5 


And is that commercial production? 


5 


A. 


Right. I think we were only nmning 


6 


A. 


Yes, that is commercial production. 


6 




one shift at that point in time. 


7 


Q. 


That's not testing is it? 


7 


Q. 


Sir, what is the next document, Bates - 


8 


A. 


No. 


8 




stamp 0001 13? Could you identify that i 


9 




BY MR. HANOR: You're 


9 




for the jury? t 


10 




referring to the WBOOOllO? 


10 


A. 


Yeah. These are — these are pack ? 


11 




BY THE WITNESS: Yes, I am. 


11 




sheets, what the sell by dates are for I 


12 




WBOOOl 10 is what I was referring to. 


12 




all of our products. So if you ' 


13 


Q. 


(By Mr. Castro) And that is the daily 


13 




produced, let's say, 5088 - 5088 that \ 


14 




production report, weekday Monday, 


14 




ran through the Unitherm, that 24,230 i 


15 




shift first, date April 28, 1997? 


15 




pounds — j 


16 


A. 


Yes, sir. 


16 


Q- 


Okay. \ 


17 


Q. 


Now the next docimient is Bates stamped 


17 


A. 


-or this 5034, 17652- \ 


18 




000111. 


18 


Q- 


Okay. J 


19 


A. 


Right 


19 


A. 


« so a 50304 where is 50304? ^ 


20 


Q. 


Is Siat another daily production report 


20 




50302, 50302, 50302. Do you see 50304? \ 


21 




for the following day? 


21 




BYMR.KROLL: I would \ 


22 


A. 


Yes, it is. 


22 




suggest not writing on this because | 


23 


Q. 


Mr. Briggs, could you tell us which 


23 




this is the original. ; 


24 




product was processed through your 


24 




BY THE WITNESS: Fm i 


25 




facility here on Jefferson Street 


25 




sorry, I didn't mean to do that \ 

\ 
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1 




iiHliTiTig the TTnitheTTTi process? 


1 




BY MR. KROLL: That's all \ 


2 




BYMR.KROLL: Objection 


2 




right. You're just underlining [ 


3 




as to form. 


3 




nxmibers, so.... * 


4 


A. 


50088, 24,230. 


4 


A. 


Okay. So basically what it is is that : 


5 




BY MR. HANOR: That's 


5 




once this goes into a box, we don't 


6 




pounds? 


6 




refer to it as that, we refer to it as ] 


7 


A. 


Pounds. 57934; 6408 and 50304, 17,652, 


7 




code date 6/23/97. So, basically, in ^ 


8 




for a total of 45,290 pounds through 


8 




order to - that goes through the f 


9 




that system. 


9 




Unitherm and it's packed. \ 


10 


Q- 


(By Mr. Castro) Okay. That was first 


10 


Q- 


(By Mr. Castro) Okay. 


11 




shift. I see the next page 0001 12, 


11 


A. 


It would be known by sell by date : 


12 




what, is that the second shift of the 


12 




6/23/97. 


13 




same day? 


13 


Q. 


And when you refer to this 000 1 1 3 , it's 


14 


A. 


Right 


14 




dated April 29th, what year is that? 


15 


Q- 


How much product was produced using the 


15 




Would that be '97? 


16 




system purchased from Unitherm? 


16 


A. 


Yes. 


17 


A. 


None was on that shift because they 


17 


Q 


Then you have down here 6/23/97 and you 


18 




cooked through the Alkar, and so the - 


18 


have a group of different - 


19 




they would come in and after that 


19 


A. 


Product codes. 


20 




product would get done that was cooked 


20 


Q- 


product codes. Are those the 


21 




on second shift then they would come in 


21 




products that need to be sold by that 


22 




on the following morning and run it 


22 




date? 


23 




through the Unitherm. 


23 


A. 


Right. Right. 




Q- 


jo siiuougu not proQuccu nerc loaay 


0/1 




Okay. And I see here that you've got 


25 




there would be a document — 


25 




product 50004, is that the - is that 



23 (Pages 86 to 89) 

HoUiday Reporting Service, Inc. (800)-852-9466 



PTO.003748 







Page 90 






1 


1 




that mesquite? 


1 




production document 


2 


A. 


Right. Honey mesquite. 


2 


Q- 


So thus far through these documents we 


3 




Honey mesqxiite. 


3 




have estabhshed that product using the 


4 


A. 


So, for instance, if you packed on this 


4 




Unithenn process has been manufactured i 


5 




particular sheet - 


5 




commercially, correct? 


6 


Q- 


Okay. 


6 




BY MR. KROLL: Objection 


7 


A. 


If you pack on 4/29 that product code, 


7 




as to form. ^ 


8 




It will have a sell by of 6/23/97. So 


8 


A. 


Yes. 


9 




basically - basically these products 


9 


Q- 


(By Mr. Castro) And then we've now i 


10 




that ran through the Umtherm that got 


1 A 

10 




established that it has now been i 


11 




packed, let's say the 888's - 


11 




packaged for sale, correct? > 


12 


Q- 


Which page are you referring back to? 


12 




BY MR. KROLL: Objection t 


13 


A. 


TI • 1 1_ A A A 1 1 1 

I m going back to 0001 1 1 . 


13 




as to form. i 


14 


Q- 


Okay. 


14 


A. 


Correct. i 


15 


A. 


And so what happens is is these pounds 


15 


Q- 


(By Mr. Castro) And just so we're - 


16 




— these pounds, in order to let you 


lo 




Counsel keeps objecting as to the form, j 


17 




know what they are, this document 


17 




when you talk about process we had an 


18 




basically says these pounds, after they 


18 




agreement earlier process could be the i 


19 




ran through the Unithenn and they got 


1 A 

19 




system, the system that was sold by } 


20 




put in a box 


A 

20 




Unitherm to Hudson, is that correct? 


21 


Q- 


Okay. 


21 


A. 


Yes. 


22 


A. 


~ became known as that product code 


22 


Q- 


Okay. Now let's go to the next 


23 




number with a sell by date of 6/23/97. 


23 




document, 0001 14, and can you - what 


24 


0 


So is it vour testimony today that the 


24 




is that document? i 


25 


product as noted on 0001 1 1 is the same 


25 


A. 


This is a shipping document, a purchase 
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1 




product thaf s now listed over on 


1 




order from — basically saying that — i 


2 




000113? 


2 




I want to make sure this is a — yeah, ! 


3 


A. 


Right. It is that product. What I am 


3 




it is a purchase order from Fleming to 1 


4 




testifying is that product right there 


A 

4 




Willow Brook through our sales agent, | 


5 




that ran through the Umtherm is 


5 




Hockenberg-Newburgh basically giving us ' 


6 




product m the preceding documents that 


6 




the instructions to — or giving us a 1 


7 




would be known as sell or freeze by 


7 




purchase order tor our products. s 


8 




date olT5l91, 


0 
0 




So, as I read this document, it's a \ 


9 


Q- 


Okay. And I notice here that you have 


9 


Fleming Companies purchase order, I 


10 


many product codes. A product or 


10 




correct? i 


11 




turkey, however you want to call it. 


1 1 

11 


A 

A. 


Correct. I 


12 




that were processed using the process 


12 


Q- 


And It shows date ordered April 29, [ 


13 




or system that Umtherm sold to Hudson, 


13 




1997? I 


14 




is that correct? 


14 


A. 


Right 


15 


A. 


Right. Right. This dociraient right 


15 


Q- 


And it has purchase order number 6 1 1 560 ; 


16 




here would be settmg at the pack on 


16 




and then Li, ngnt ! 


17 




and my people who are packing product, 


17 


A 

A. 


Kignt. Klgilt. 


18 




when they would go and pack this 


18 




Terms 10 days. What is lU days/ ^ 


19 




product, this is run off every day, so 




A 

A. 


That we get the money 10 days after 


20 




that sits here, when they pack that 


20 




their receipt of their goods. 


21 




particular product they set the 


21 


Q- 


Okay. And it shows ship, I believe the • 


22 




machines to say this particular product 


Z2 




top ngnt is tnat May oui oi i y y / ; 


23 




should have a seU by, you know 


23 


A. 


Yeah. They were asking in this 


24 


Q- 


Right. Okay. 


24 




particular - they are asking us to 


25 


A. 


So tills is their proof, another 


25 




deliver it on 5/6. 



24 (Pages 90 to 93) 



Holliday Reporting Service, Inc. (800>852-9466 

PTO-003749 







rage y4 






Page 96 


1 

1 


Q- 


What product — so at this juncture we 


1 


Q- 


At a cost of $2.54 per pound? 


2 




have product that has been — 


2 


A. 


Correct. Right 


3 


A. 


Ordered. 


3 


Q- 


So now we have the next stage, and that 


A 

4 


Q- 


— processed, packaged, and now it has 


4 




is 


5 




been sold, is that fair to say, been 


5 


A. 


Right. 


6 




sold to Fleming? 


6 


Q- 


- you now - 


7 


A 

A. 


This is a purchase order. It is — it 


7 


A. 


Right. ; 


8 




causes us to do that. 


8 


Q- 


— had an order to sell - 


9 


Q- 


Okay. 


9 


A. 


Right : 


10 


A 

A. 


This is - so this is what we would 


10 


Q- 


" in commercial use that product, is - 


11 




receive instructing us to fill that 


11 




that correct? 


12 




order. It s an order. 


12 


A. 


Right Right : 


13 


Q- 


Order to snip the product? 


13 


Q- 


What's the next document? ^ 


14 


A 

A. 


Order to ship the product. 


14 


A. 


The next document is the fulfillment of \ 


15 


Q- 


And what product do we have here? 


15 




that order. Basically we shipped it I 


16 


A. 


We have our honey mesquite, the 44's 


16 




out and delivered this product on 5/6 


17 




that we talked about, the 88 s, the 


17 




per their request, and so that's our 


18 




cajun, classic deluxe, bologna. 


18 




confirmation. Behind it, on 116, is 


19 




pastranu, and this 50304. The 44's, 


19 




the bill of lading of the product that 


20 




the 88's, and the 304's all would run 


20 




shows and - f 


21 


Q- 


through the rapid flow. 


21 


Q- 


Shows that it actually was shipped? > 


22 


And are all of those products precooked 


22 


A. 


And what - and in addition to that { 


23 




whole muscle turkey product? 


23 




what it shows is that the code date is I 


24 


A. 


Yes. 


24 




also on tVi^ Villi nflaHtncr cn xu^ i 


25 


Q. 


And is this « 


25 




actually have a document that shows | 
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1 


A. 


nnM 1 i1 1 1 * 1 

The — yeah, the deluxe is ~ yeah. 


1 




that, for instance, down here, let's i 


2 




* it 11 1 TjI 1 i1 t 

it's whole muscle. It's not — there's 


2 




say, on that 50304 it says - when it i 


3 




1_ 1 1 • 'a Til i J* i1 

whole muscle m it. It's not of the 


3 




says 50304-01 i 


4 




same quahty level as the other two. 


4 


Q- 


Right \ 


5 


Q- 


Okay. 1 see quantity ordered 300 of 


5 


A. 


— and the 400 cases. 


0 




the 50044? 


6 


Q- 


Okay. 


7 


A. 


Right, 


7 


A. 


Tm sorry. J 


8 


Q- 


And I don t understand, it has cost 


8 


Q. 


Yeah, don't mark, but it's the second f 


9 




2.540. 


9 




to the last column there, ^ 


1 A 

10 


A 

A. 


$2.54. 


10 


A. 


Right Right And it says code date 


11 


Q- 


So how much product — what's the cost 


11 




6/23/97, I 


12 




for that product? 


12 


Q- 


Okay. 


13 


A 

A. 


Say $2, let s say. 


13 


A. 


Which would be going back to 000 1 1 3 . { 


14 


Q. 


nn Jii^Jii 1 1 

Two and a half dollars and they ordered 


14 


Q- 


Right ^ 


15 




300 pounds, or what does that mean? 


15 


A. 


Would be product that is packed on 4/29. 


16 


A. 


That's 300 cases. 


16 


Q- 


I see that 


17 


Q- 


300 cases. 


17 


A. 


TT Tl*l*<* IIjI 

Which, if you go back to document 


18 


A 

A. 


They re asking us for 300 cases. All 


1 et 

18 




0001 11 " 


19 




of that IS m quantity ordered. That's 


19 


Q- 


Okay. 


20 




an 18-pound case, so they're asking us 


20 


A. 


— would be product that went through 


21 




for — help me witii my math — 5400 


21 




the Unitherm on 4/29. So this -this 


22 




and something, 5500 pounds. 


22 




400 cases represents the 50304's that 


23 


Q- 


So they have ordered 5500 pounds of the 


23 




went to -- went to Fleming Lincohi on 


24 




honey mesquite turkey breast? 


24 




May 6th of 1997. 


25 


A. 


Right 


25 


Q. 


Okay. And, as it says here, was 
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1 




actually sold to that company. 


1 


Q. 


Okay. i 


2 


A. 


Right. 


2 


A. 


That is basically - the bill of lading 


3 


Q- 


And it was received by that company on 


3 




comes first. 


4 


May 6th of 1997, is that correct? 


4 


Q- 


All right. 


5 


A. 


That is correct. 


5 


A. 


And once the bill of lading comes 


6 


Q- 


And that link that you have just made, 


6 




first, you know, that's the document 


7 


that would also hold true, would it 


7 




which basically - that we have and on 


8 




not, for product number 50044 on that 


8 




arrival they will sign. 


9 




list, the bill of lading? 


9 


Q- 


All right. 1 


10 


A. 


It would also go for 50044, that would 


10 


A. 


The customer. This right here is a \ 


11 




be correct. 


11 




confirmation back to - back to our I 


12 


Q- 


Both of those are a precooked whole 


12 




accounting grovip. i 


13 


muscle turkey product? 


13 


Q. 


When you say "this right here," you're [ 


14 


A. 


Right. Yeah, and the 62497. 


•14 




referring to tiie - i 


15 


Q- 


Any other products? 


15 


A. 


Right. I 


16 


A. 


88's was product that was produced on 


16 


Q- 


- turkey - 


17 




the rapid flow the day after the 623*s, 


17 


A. 


The sales confirmation. \ 


18 




so ~ 


18 


Q. 


— sales confirmation? \ 


19 


Q. 


Okay. 


19 


A. 


After the bill of lading is put I 


20 


A. 


— you know, there's - 


20 




together than a confirmation is sent, 1 


21 


Q. 


How many of the products on that bill 


21 




yes, this did indeed - was put \ 


22 


of lading were precooked whole muscle 


22 




together and it did ship. \ 


23 




meat turkey products that were 


23 


Q- 


Okay. ^ 


24 




processeo mrougn ine rapiu tiow i 


■54 


A 




25 


A. 


The 50304's, the 88's, and the 44's, so 


25 




broker and our customer, we reUeve our ? 

\ 1 
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i 

rage lUl | 


1 




basically about - about just shy of 


1 




inventory out of this, our physical not [ 


2 




12,000 pounds. 


2 




our accounting inventory. It's ^ 


3 


Q. 


Whafs the last page there? Any of 


3 




basically an internal document to all ^ 


4 


that product processed through die 


4 




parties that weVe received your P.O., \ 


5 




rapid flow? 


5 




we've filled your P.O. ! 


6 


A. 


No. The 50304*s might have been, but 


6 


Q- 


All right. And then this last document ; 


7 




you*d have to get a whole bunch of 


7 




we've talked about 0001 1 8, that's ^ 


8 




other documents to 


8 




actually — that actually represents ^ 


9 


Q- 


Okay. 


9 




the price that needs to be paid? 


10 


A. 


But the bologna and the pastrami and 


10 


A. 


Right. This is the actual invoicing. 


11 




all those others, that* s just the 


11 




This is the actual invoicing. 


12 




completion of tiie order. Those did not 


12 


Q- 


What's the date of that invoice? 


13 




- did not go throu^ this process. 


13 


A. 


The date of that invoice is 5/05, so 


14 


Q- 


What about the next document? What's 


14 




we'll cut the invoice at the time the 


15 


that 000118? 


15 




bill of lading is - because it's going 


16 


A; 


This is the actual invoice, basically. 


16 




to deUver on the 6th. 


17 




This is the confirmation, the -sales 


17 


Q. 


Okay. 


18 




confirmation back to us that it did 


18 


A. 


We loaded it and shipped it on the 5th 


19 




indeed ship. This is the bill of 


19 




to get up to Lincoln, Nebraska, we cut 


20 




lading, the document that would be used 


20 




the invoice on the day that we shipped 


21 




as the receiving document. 


21 




it, and we basically are saying to them 


22 


Q. 


When you - lets go through. When you 


22 




that you're money is due. You owe us 


23 


say "this" you put your hand first on 


23 




$33,629.94 and we need the money by May 


24 




the — 


24 




15th of 1997. 


25 


A. 


1115. 


25 


Q. 


Okay. What product was - identify for 
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1 




US, sir, if you woiold, the product 
invoiced and the amount that was the 


1 


(Off the record) 


2 




2 


(Back on the record) 


3 




precooked whole mxiscle turkey product 


3 


Q- 


The next document is Bates stamped 


4 




that was sent through the rapid flow. 


4 




000121. 


5 


A. 


For sure I can tell you that the 300 


5 


A. 


Yeah. 


6 




cases of 44's at $13,405.82 ran through 


6 


Q- 


May 19, 1997 memo from Jim Overstreet 


7 




the Unitherm process. 


7 




to Phil Weiner. Or, excuse me, from 


8 


Q- 


Okay. 


8 




Weiner to Overstreet 


9 


A. 


The 88's, the cajun spice, 12 cases for 


9 


A. 


Weiner. 


10 




S457.61 went through there, and 400 of 


10 


Q. 


Who's Overstreet again? 


11 




the 450 304's, so roughly 90 percent of 


11 


A. 


Jim Overstreet was in charge of — at I 


12 




13,904. 


12 




that point in time Joe Thompson left [ 


13 


Q. 


All right. 


13 




and Jim Overstreet, a long time 


14 


A. 


You kQow, without having the other 


14 




manufacturing employee of ours, took i 


15 




documents I can't conclusively tell you 


15 




over both of the plants. I 


16 




about 50 of them, but I can tell you 


16 


Q- 


Okay. And I note here it has Roman : 


17 




400 did. 


17 


numeral one, Jefferson Street Plant { 


18 


Q. 


Okay. What's the page that accompanies 


18 




By the way, it deals with the plant [ 


19 


that, that's attached, the next page 


19 




visits on May 1 3th to 1 5th, '97, is | 


20 




behind that? Any other product, by the 


20 




that correct? | 


21 




way? I'm sorry, was there any other 


21 


A. 


Yes, sir. ^ 


22 




product on that invoice? 


22 


Q- 


And It has Jerterson btreet riant and ? 


23 


A. 


No, those were the products. 


23 




DClOW 11 XvopiU Flow oyblCIIl; 


94 
^•t 


v- 


All rioVit 


24 


A 

/V. 


xsjgnu \ 


25 


A. 


So roughly, approximately $25,000 of 


25 


o 
v- 
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1 




this invoice ran through the Unitherm. 


1 




read that for us, what it says after \ 


2 


Q. 


Okay. And what's tMs next document 


2 




that? I 


3 


that's titled Shipment Log? 


3 


A. 


Starting with one? i 


4 


A. 


These are the - these are our internal 


4 


Q- 


Yeah, number one. ? 


5 




shipping records that tell us who 


5 


A. 


"Present system of pre-diying/warming 1 


6 




shipped it. 


6 




surface in ADcar oven, drenching with [ 


7 


Q- 


Kind of a reverification ~ 


7 




smoke, heat setting in rapid flow oven I 


8 


A. 


Right. 


8 




and cooling is working good. Product ] 


9 


Q. 


-of the bill of lading? 


9 




color looks excellent Tlie color has > 


10 


A. 


Right So the carrier this went out 


10 




the golden, reddish brown tones at an 


11 




on, this went out on Hudson NE at 


11 




intensity that makes the products stand 


12 




20:46:53. 


12 




out This color is much better than 


13 


Q- 


Okay, and this went - 


13 




the real dark color I saw last month. 


14 


A. 


This particular product invoice we 


14 




Different products have their 


15 




shipp^ off of our own trucks. 


15 




characteristic color. You are helping 


16 


Q- 


And this is the product that went to 


16 




fix color by using the freezer to 


17 


the Fleming Lincoln facility? 


17 




remove most of 3ie surface heat." 


18 


A. 


Yes. 


18 


Q. 


Would it be fair to say that at this 


19 


Q- 


And it has the 50044's - 


19 


time the oven was — and the process 


20 


A. 


Right. 


20 




IXldl L./ Ill Ui villi oLriU WJ rXWMKJll WOO 


21 


Q. 


- 3iat you previously testified to? 


21 




working as you expected? 


22 


A. 


Right. The 88's and the - 


22 




BYMR. KROLL: Objection 


23 


Q. 


Okay. 


23 




as to form. 


24 


A. 


Can we go off the record for a second? 


24 


A. 


Yes. That's what this document says. 


25 


Q. 


Yeah. 


25 


Q. 


(By Mr. Castro) Okay. Sir, let's go 
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now to Bates stamp 000129, if you 
would. By the way, you've been in the 
industry really most of your adult 
life, "haven't you? 
Yes, sir. 

And worked in it since - and actually 
through college and after college? 
Yes. 

In mid 1990's, *95, '96, was the 
industry experiencing a significant 
growth in the turkey industry? 

We - the mid '90's were tough 
financial years for my industry. 

Okay. 

Growth had slowed and profitability was 
not where we'd like to see it, which, 
you know, was one of the reasons why we 
pushed so hard on this project. 

Yeah. And what I meant to really ask 
was did turkey kind of take off as a 
product that the consumer really wanted 
to use? 

In the '80's. 

In the '80's? 

In the '80's, yes. There was 
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1 represents all of '97. The January, 

2 February, and part of March numbers 

3 would not run through because we didn't 

4 get the rapid flow up and going until 

5 February of 1 997, so 

6 Q. Okay. 

7 A. - yeah, not all of 1 997, but the 

8 majority of 1997. 

9 Q. All ri^t. And so I see here, for 

10 example, 50044, which is that mesquite. 

1 1 What is the product called, is it the 

12 honey mesquite? 

13 A. Right. 

1 4 Q, And that product, is that precooked 

1 5 whole muscle turkey product? 

16 A. Yes, it is. 

17 Q. Okay. Now I'll refer now, sir, to 

18 document 000129. Do you recall 

1 9 receiving that letter? 

20 A. Yeah. Yeah, I do remember seeing this 

21 letter. 

22 Q. All right, sir. Would you identify 

23 that letter for the jury by date? 

24 A. This is a letter dated « from ConAgra 

25 Refrigerated Foods dated February 28th 



I 
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1 tremendous growth in per capita 

2 consumption. 

3 Q. Okay. 

4 A. Which slowed in the late — and 

5 actually the '90's that you had talked 

6 about were years where we suffered from 

7 over-production due to trying to meet 

8 that demand that occurred in the mid 

9 '80's. 

10 Q. All right. Let me go first to actually 

1 1 0001 36. That is a document produced by 

12 your company. What does tt^t document 

13 represent? 

1 4 A. That represents the sales dollars of 

1 5 products that we ran through — that 

1 6 for sxire ran through the rapid flow. 

1 7 Q. So that I understand you, when you look 

18 at the product code to the left, all of 

1 9 that product was produced through the 

20 Unitherm system? 

21 A. Yes, with the exception of - it has 

22 all of the first quarter of 1 997, so - 

23 for this particular product, so all of 

24 1998 would run tlirough the rapid flow. 

25 The majority of '97 I gave - this 
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1 basically telling me that they have a 

2 patent on a process and that they 

3 intend to aggressively protect their 

4 rights under the patent, and if I had 

5 an interest in discussing the 

6 application of this patent process 

7 please contact them to discuss. 

8 Q. Let me read this first paragraph. It 

9 says, first it says, "Dear Mr. Briggs," 

10 and it goes on to say, "This letter is 

1 1 to inform you of the recent issuance of 

12 our U.S. Patent No. 5,952,027, entitled 

1 3 "Improved Method for Browning 

1 4 Precooked, Whole Muscle Meat Products. " 

1 5 A copy of the patent is enclosed. " 

16 A. Uh-huh. Right. 

17 Q. Did you get the patent? Did you see 

18 that patent? 

19 A. Yeah, I did. I did. I did receive 

20 the patent. 

2 1 Q. Is the process that Unitherm sold to 

22 your company, is that what's set forth 

23 in this patent? 

24 BYMR.KROLL: Objection 

25 as to form. 
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1 A. The patent is the process that we 

2 purchased or the process that we 

3 utilize in the Unitherm, but in reading 

4 this patent it ahnost is so broad that 

5 it ahnost reads as if they are 

6 patenting, you know, product that was 

7 cooked in the Alkar and stripped and 

8 that you go back into the Alkar. I 

9 mean, it's ahnost patenting a process 

1 0 that's been out there for 7000 years, 

1 1 since the, you know, cavemen - 

12 Q. (By Mr. Castro) Well, let me read you 

13 the abstract and - for you. It says, 

14 "A method of producing a crisp surface 

1 5 and imparting a uniform golden brown 

1 6 color to a precooked whole muscle meat 

1 7 product by coating at least a portion 

18 of the surface of &e precooked whole 

1 9 muscle meat product with a browning 

20 liqmd pyrolysis product The coated 

21 sirface is then exposed to an energy 

22 source that selectively heats the 

23 coated smrface of the whole muscle meat 

24 product at a temperature and for a time 

25 sufficient to develop a golden brown 
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1 product onto at least a portion of the 

2 surface of a precooked whole muscle 

3 meat product and then exposing the 

4 coated surface to an enerjgy source and 

5 selectively heating'* - mine's not very 

6 good, what does that say? 

7 A. Heating. 

8 Q. "Heating the coated surface of the 

9 whole muscle meat product at a 

1 0 temperature and for a time sufficient 

1 1 to develop a golden brown color on the 

12 exposed surface without substantially 

1 3 shrinking the precooked whole miiscle 

14 meat product." 

15 A. Right. 

1 6 Q. Is this the same process that Unitherm 

1 7 sold to Hudson Foods? 

18 BYMR.KROLL: Objection 

19 as to form. 

20 A. Yes. 

2 1 Q. (By Mr. Castro) And so there's no 

22 misunderstanding, would you agree that 

23 Unitherm sold you both an oven and a 

24 process, a process by which to utihze 

25 the oven? 
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color on the exposed surface without 
substantially shrinking the precooked 
whole muscle meat product." Now, is 
that the process that Hudson purchased 
from Unitherm? 

BYMR.KROLL: Objection 
as to form. 
Yes, it is. 

(By Mr. Castro) And, sir, is that the 
process that Hudson, now Willow Brook -- 
Right 

-- uses to prepare certain meet 
products that it sells to the ultimate 
end user? 

Yes, it is. 

And ril read to you the claim number 
one. Why don't you go to page « and 
it's actually at the top, it says 
eight, and it would probably be about 
the fifth page, but it's at the top of 
eight. Do you see that? And it says, 
let me read this, it says, "I claim: 
1 . A process for browning precooked 
whole muscle meat products comprising: 
coating a browning Uquid pyrolysis 
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BYMR.ICROLL: Objection 
as to form. 
Yes. 

(By Mr. Castro) Now after 

BY MR. KROLL: Are you 

finished? 

(By Mr. Castro) Oh, I'm sorry. Are 
you done? 

They, Unithenn Unitherm sold a 
system by which we could dehver the 
process. You know, I think it was a 
collaborative effort by all the 
parties. Yeah. 

Okay. After this February 28th letter, 
which is Bates stamped 000129, did you 
speak to Mr. Salm? 

Pardon me? 

Oh, that's all right. This letter, 
when we go to the letter — 

Oh, okay. Okay. Okay. 

Did you have an opportunity to talk 
with Mr. Sakn? 

You know, I think I picked up the phone 
and did call him, and, to the best of 
my knowledge, I called. I'm not sure 
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1 




if I got him or ~ I mean, we talked 


1 


Q- 


Sure. 


2 




very briefly and it was basically, you 


2 


A. 


I didn't - I didn't have counsel in 


3 




know, you need to - you need to stop 


3 




this matter, so I got with my parent 


4 




using this process. 


4 




company - 


5 


Q- 


Well, did he ever tell you that he'd 


5 


Q- 


Okay. 


6 


like to sell you a license? 


6 


A. 


and sent this letter, and they 


7 


A. 


No. No. 


7 




employed Charlie to represent us. And 


8 


Q. 


What" 


8 




that's how Charlie and I met was 


9 


A. 


No, it was basically I called, don't 


9 




through that. Well, Charlie came and, { 


10 




know if he was in, I can't remember if 


10 




you baow, did his investigation, his r 


11 




I got him the first time, he told me 


11 




job - ; 


12 




that, you know - and, no, he did not 


12 


Q- 


Okay. \ 


13 




— you know, he did not say anything 


13 


A. 


— and basically I explained to him 


14 




about hcensing. 


14 




that, you know, we've been doing this a 


15 


Q. 


What was your opinion when you received 


15 




long time, we did all of these things, \ 
and I - the records that you see today :^ 


16 


this letter? And by that, what did you 


16 




17 




think of the letter and the patent? 


17 




are records that I put together for 


18 


A. 


Well, when I first got it, you know, I 


18 




Charlie to say, you know, how can they : 


19 




read it and I said, well, you know, 


19 




do this when I was ahready - 1 already \ 


20 




this is something that is ludicrous, I 


20 




had this thing produced, you know, \ 


21 




mean, is what 1 thought to myself And 


21 




produced, shipped to, and I akeady had 


22 




not knowing anything about patent law I 


22 




my money, you know, what, two, three 


23 




was very, very shaken fi-om tiie 


23 




years from them, you know, giving me 






buinupuixii ui, yuu uLUk/w, my ocjioc ui 


54 




UAJLj UVJWUIildlL. 


25 




justice was, you know, totally ~ that 


25 


Q. 


Okay. 
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1 




somebody, you know, three years later 


1 


A. 


And so I was just kind of "How can i 


2 




who probably saw it at a trade show 


2 




they do this?" 


3 




somewhere decides that they're going to 


3 


Q. 


Did your ~ do you know whether your 


4 




make themselves a hero by putting 


4 




lawyer ever tried to communicate with 


5 




together a patent, and so I was like, 


5 




ConAgra? 


6 




you know, one, upset and shaken a 


6 


A. 


After ~ I think he tried three or four l 


7 




little bit, but, on ^e other hand, I 


7 




times, I think. \ 


8 




was like, well, everybody else in the 


8 


Q. 


Do you know whether he's attempted to \ 


9 




indtistry has one of these things in 


9 


communicate with ConAgra regarding the ■ 


10 




their plant now, and certainly the 


10 




patent? 


11 




indiistry isn't going to allow this 


11 


A. 


Yes, I do. He has told me that he has 


12 




thing to stand. 


12 




tned to on numerous occasions. 


13 


Q. 


Now, did you - and I don*t want to 


13 


Q. 


Has he ever been successfiil in 


14 


invade your attorney/client privilege 


14 


receiving even as much as a return 


15 




here, but did you call your lawyer and 


15 




phone caJl from ConAgra that you know 


16 




do you know whether your lawyer — did 


16 




of? 


17 




your lawyer ever hear back from ConAgra 


17 


A. 


I don*t - there may have been one, but 


18 




after this letter? 


18 




I don*t think that there's been more 


19 




BYMR. KROLL: Objection 


19 




than one. 


20 




as to form. 


20 


Q- 


Okay. 


21 


Q. 


(By Mr. Castro) Yeah. First let me 


21 


A. 


That I'm aware of 


22 


ask do you know whether your counsel 


22 


Q- 


You mentioned trade show, and I m not 


23 




ever spoke to ConAgra or attempted to 


23 


suffe what the next number is but let me 


24 




cornmunicate with ConAsra? 


24 




get this out of the way. You probably 


25 


A. 


Without - can I step back and - 


25 




want the one that's not highlighted. A 
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letter of January 17th, 1997 from 
Unitherm to you. Have you ever seen 
that document before? 
Yes. 

What number are we on, #6? And is that 
simply an invitation for you to go to a 
trade show and look at the process? 

Yeah. 

Okay. And I'll hand you what I'll mark 
as — I'm sorry, go ahead. Is there 
something? 

Yeah, to look at the process. But 
you've got to remember January 17, 1997 
we had already purchased ours. 

Right. Right. 

Okay. 

But you mentioned trade show ~ 
Yeah. Yeah. This was out there for 
the world to see. 

And #7 I'll hand you, and I'll ask if 
you've ever seen that document. That 
document, sir, is a July 8th, 2000 
letter from Dennis Gott, 
Vice-President, General Counsel and 
Secretary for ConAgra Refrigerated 
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1 Prepared Foods to you, purportedly to 

2 you re: Patent License. That is a 

3 Bates stamp CRPF05 1 40, which to you 

4 doesn't mean anything but it means it 

5 was a document that was produced to us 

6 by ConAgra. 

7 A. Uh-huh. 

8 Q. Have you ever seen that document? 

9 A. I saw it for the first time about 1 :30 

10 today. 

HQ. So you don't recall ever receiving this 

12 July 8th, 2000 letter? 

13 A. I never got this letter. Itwasimtil 

14 CharUe gave it to me today. I had 

15 never seen this. 

16 Q. Let's take a five-minute break. 

17 (Off the record) 

1 8 (back on the record) 

19 CROSS-EXAMINATION BY MR. KROLL: 

20 Q. The first thing is a housekeeping item, 

21 which is you are here as the result of 

22 an amended subpoena duces tecum that 

23 was served on you by plaintiffs in this 

24 case, which actually is a subpoena 

25 duces tecum just to produce documents. 
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I've talked with Mr. Castro about this 
and he's agreed that even though it's 
stated as a subpoena duces tecum it is 
also to include a subpoena to have your 
deposition taken, is tiiat correct? 
Correct. 

And as far as the categories on which 
you are testify, the categories that 
were identified in your notice of 
deposition would apply to this subpoena 
as well. 

That's correct. 

And a second housekeeping item is that 
we noticed in some of the documents of 
Exhibit #3 that some documents are 
attached when perhaps they should not 
have been, or it's unclear whether or 
not they are related to each other, and 
that just because they're attached 
there's no belief that they are 
supposed to be attached. 

BY MR. HANOR: Unless we've 
testified to the fact that they are 
together. 

BY MR. KROLL: That's fine. 
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BY MR. CASTRO: Let me 
clarify. Some of us received those 
documents stapled and others didn*t, so 
yeah, to the extent he testified that 
they were intended to be together.... 

BY MR. KROLL: That's fine. 
(By Mr. Kroll) Let me ask you some 
questions. My name is Howard Kroll and 
I represent ConAgra Refiigerated Food 
Products. What -- did you review any 
documents in preparation for this 
deposition? 

Review any documents in preparation? 
No. In fact, Charlie and I talked for 
10 minutes before. He came in, my 
secretary picked him up, I had a board 
meeting, I came over here, it was 1:15, 
you know, I apologized for my 
hospitality and, you know - but these 
documents are the documents that have 
been in my file for, you know, all 
these years. 

Prior to 1 :30 when the deposition 
began, did you have any conversations 
with Mr. Castro regarding this 
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deposition? 
No. No. 

Prior to 1 :30 today did you have any 
discussions with Mr. Howard regarding 
this deposition? 

No. 

Have you had any discussions with Mr. 
Howard regarding the lawsuit that 
Unitherm and Jennie-0 has brought 
against my client? 

The - Mr. Howard and I have discussed 
this lawsuit, you know, when I first 
got the letter, the one I did see. 
Not the one with the 10-cent royalty, 
the one th-: says that we're going to 
protect this thing. And, you know, I 
talked to him then and then I talked to 
him again at some later date. And I 
hadn't heard anything and that* s when 
Charhe hadn't been able to get in 
contact with him, so, you know, I went 
about my merry business and I happened 
to, I think " I think David called me 
wanting to know if I had any interest 
in a post-pasteurization piece of 
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1 Q. So it seems like there are two 

2 conversations that you've had with 

3 David Howard. One is when you received 

4 the letter fi-om Chris Salm regarding 

5 the patent, and the second is when he 

6 called you up to discuss this 

7 pasteurization process. 

8 A. Right. 

9 Q. Is there any other conversation you've 

1 0 had with David Howard regarding this 

1 1 litigation or the patent? 

12 A. Not with David. You and I have had a 

1 3 conversation, but not with David. 

14 Q. Okay. When did you have a conversation 

1 5 with Mr. Castro regarding this 

1 6 litigation or the patent? 

17 A. I've had two conversations that I can 

1 8 recall with Mr. Castro. He called me 

1 9 up, we had a general conversation of 

20 the issue, you know, kind of he was 

2 1 made aware by David that I had certain 

22 documents and he explored, you know, 

23 what I had. I told him that - that, 

24 you know, I had - that Charhe was my 

25 attorney, you know. I had a pretty 
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equipment that he was working on, and 
then I asked him about ~ either he 
asked me or I asked him about whatever 
happened with the ConAgra patent, and I 
was somewhat surprised Siat Jennie-0 
was doing the — I guess it's suing, I 
don't know what the correct word is, 
litigating this. And, you know, I 
don't even know on what grounds or, 
you, know, I have no idea. All I know 
is that I said to David, I said, well, 
based upon what my attorney has said to 
me, based upon the documentation that 1 
have, that tins patent is invalid. And 
1 said so from that standpoint, you 
know, I'm doing my, you know, I'm doing 
my business and I've got enough to 
worry about. And so that is when David 
knew that I had these documents and 
that was that. I didn't do anything 
other than -- 1 can't even tell you 
what date that was. I can tell you 
what date Charhe was here. 

I'm not interested in that. 

Right. 
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conversation with him but I also said 
that, you know — you know, you guys 
that know this need to talk because I 
don*t know this. You know, I only know 
— and then I had a second conversation 
with him when he wanted to know kind of 
some names of some people who — I 
think what he actually said to me was, 
"How did you hear about this process?" 
and I said through these individuals. 
I said I really wasn't, you know, at 
that level of detail at that particular 
time. You know, once we went and got 
into the process then, but the ideation 
was at a lower level. So I gave him 
some names of some people, particular 
Tony Muller, where he was. 

Do you recall any other individual 
whose name you gave to Mr. Castro? 

Phil Weiner. I gave him Phil Weiner 
and Tony Muller. Those were the only 
two that I could reaUy think of 

And Tony is with Protein Technologies? 

Protein Technologies. 

Where is that located? 
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It's in St. Louis. I think it's part 
of a much larger company like Dow or, 
you know, some genetic, agricultural 
genetic ~ 

And where is Dr. Weiner? 

Dr. Weiner is in Grand Rapids, 
Michigan, and he is « he is a 
consultant. He's self-employed. 

Okay. Let me go back to the 
conversations you had with David Howard. 

Right. 

The first one being when you received 
the letter from Chris Salm. And you 
called him up, is that correct? 

Yeah. I don't know if I called him up 
or he called me up. I can't recollect 
that But one of ixs initiated this 
phone call, and I can't remember which 
way it went. I ahnost remember — I 
almost remember that maybe it was him 
calling me. It might have been him 
calling me. 

And do you recall the substance of your 
conversation, that first conversation? 
Yeah. I think the way — I think- the 
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didn't think the world could be that 
imfair, so I figured I had something 
here. 

How long was this conversation with 
David Howard? 

It really wasn't too long. I mean, 
David and I are not, you know, we're 
not good firiends in any means. In 
fact, you know, we're very amiable, 
but, you know, that last little bit 
there in April, you know, of '97, you 
know, he wanted to get going and I 
wanted him to stay, you laiow. And I 
can understand his point and he can 
understand my point, you know. He 
wanted to go sell more ovens and I 
wanted the one that I - working 
perfecfly. And, you know, we ended up 
splitting the baby, you know. He took 
a piece of it and I took a piece of it 
and I said, well. Til do the rest, you 
know, and you can go do what you need 
to do and I can do what I need to do, 
so.... 

We'll get to that later. 
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1 way it went was that he called me and 

2 asked me if I had received this letter, 

3 and because other people had received 

4 this letter. And I said I did receive 

5 this letter and I said, you know, I'm 

6 working through it with my attorney. 

7 And at that point in time, you know, I 

8 was really, you know, really, you know, 

9 until I talked to my attorney about 

1 0 what all this means and can figure out 

1 1 what it is, that, you know, I'm not 

12 going to, you know, get overly — I was 

1 3 overly excited, you kaow, but I was 

1 4 trying to remain calm and, you know, 

1 5 work through this and not jump off the 

1 6 deep end and, you know rant and rave 

1 7 about something or, you know, get 

1 8 ConAgra or Carolina Turkey or 

1 9 Cargill or some other people that I 

20 knew that, you know, had the process. 

2 1 You know, my thing was, you know, let's 

22 see what, you know, people who know 

23 about this, especially based upon tihie 

24 evidence tiiat I knew I had, I just, you 

25 know, like I said earlier, I just 
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Okay. Yeah. But, yeah, I mean, weYe 
not - I guess what I'm saying is from 
a historical basis, I mean, there 
wasn't a deep fiiendship between us. 
What was Mr. Howard's reaction to the 
fact that you had received this letter? 
He was - you know, he was not happy, 
you know. 

BY MR. CASTRO: By the 
way, are we reserving all objections 
except to the form of the question till 
time of trial, Howard? 

BYMR. KROLL: I assumed 
that that's what « 

BYMR. CASTRO: Okay, as 
long as we are under that agreement. 
Go ahead. 

Yeah. How was he? I mean, he gave no 

BY MR. CASTRO: I'll stiU 
object to the form of the question, 
though, but go ahead. 
The he gave me some history. He 
gave me some history about his process 
and ConAgra. 
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1 Q. (By Mr. Kroll) This was all during the 

2 first conversation? 

3 A. Yeah. It was kind of like somehow we 

4 ended up - either he called me or I 

5 called him. I can't remember which. 

6 It was to the effect of "Can you 

7 believe this letter exists?" And then 

8 he went through, you know, his history 

9 to me, and I said to him, I said, you 

10 know, "I basically have turned it over 

11 to my attorney," I said, but you know, 

12 "David, you know as well as I do that, 

1 3 you know, we were using this process 

14 and all of these things." And I said, 

15 you Imow, "I've got documentation and 

1 6 all these other things relative to 

17 being in production." And I said, 

1 8 "There's no way that this thing - that 

19 they have a right to this." And at 

20 that point in time, I had not talked to 

2 1 my attorney, and at that point in time 

22 I really didn't want to make any 

23 commitments to anyone about anything. 
94 Vnu Imow T was reallv trvinff to — 

25 trying to, you know ~ you know, I 


* 
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1 had been into and proposed to them this ^ 

2 system to do this application, and had 

3 not — I can't remember if he said he 

4 had not been successful or he couldn't 

5 get anywhere or whatever, but it was 

6 basically making the point that -- 

7 which I was a little bit taken aback 

8 because, of course, I was like you went 

9 to these guys first, so, but anyway, 

1 0 that was the extent of the I 

1 1 conversation. But what 1 was • 

1 2 purposely trying to keep a little bit [ 

13 of distance between me and David from \ 

1 4 the standpoint of, you know - you \ 

1 5 know, I didn't want to get wrapped up j 

1 6 into spending a bunch of money. I I 

1 7 mean, it was 2000, we'd been our own ^ 

1 8 company for a year and a half, and I I 

1 9 only wanted to get dragged into it if I i 

20 had to be. So I was trying to, you ^ 

2 1 know, lay in the woods a little bit and [ 

22 and, you know - and that's really i 

23 what I did. ^ 

24 Q. Did Mr. Howard ask you to join him in « 

25 his lawsxiit? | 
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1 really felt like I could defend myself 

2 and I don't need to hop into David's 

3 camp or hop into anybody else's that 

4 came to me because I felt like on the 

5 basis of pure documentation and 

6 fairness that we would be able to — we 

7 would be able to, you know, save the 

8 day, so to speak. 

9 Q. Could you describe what Mr. Howard said 

1 0 to you about the history of the process? 

1 1 A. He said to the effect that he had been 

12 in there at some date prior, maybe as 

1 3 much as - 1 can't remember if it was 

14 two years before or maybe even four 

15 years before. I can't remember what it 

1 6 was, but it was a period of time 

1 7 substantially before we got together in 

18 mid- 1996. I can't remember what that 

19 date, but it was, you know, it was a 

20 date, you know, much earlier. And he 

21 said that he had proposed to them — 

22 Q. "Them" being ConAgra? 

23 A. Yeah. However you define ConAgra, 

24 whether it was Bunerball or it was 

25 Eckridge ReMgerated Foods or - he 


j 
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1 A. No, he never asked me. No, he never ) 

2 askaime. He — and I purposefully \ 

3 tried to, you know ~ I purposefully ; 

4 tried to move the conversation away i 

5 from that to the standpoint of telling j 

6 him that I had documentation, you know, i 

7 I said I have proof that we were in \ 

8 this system, you know, way before. And i 

9 I said I can produce invoices, I can I 

1 0 produce, you know, all the things that 

1 1 show that I clearly was in. You know, : 

12 I, at that point in time, was unaware ^ 

13 of any kind of hurdle, you know, or any ^ 

1 4 kind of what constitutes, you know, but 

1 5 I clearly knew that in early spring of ' 

1 6 '97 that I was shipping product and 

17 getting paid for it. And I was trying 

18 to use that with David from the 

1 9 standpoint of saying, hey, I don't need 

20 to go down this road, you know, I don't 

2 1 netd to spend a lot of money, I don't 

22 need to spend a lot of time and energy. 

23 So he never asked and I tried to make 

24 it very clear that I didn't really want 

25 to go there. 
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1 Q. Did he tell you during this phone 

2 cx)nversation that he was the inventor 

3 of this process? 

4 A. He has never said to me that he was 

5 the inventor. I don't ever remember 

6 him saying that he was the inventor. 

7 Q. What did he tell you about ConAgra or 

8 Swift-Eckridge, the history of that? 

9 A. You know, David ~ David was shocked, 

1 0 you know, from the standpoint that this 

1 1 had occurred, just like everyone else. 

1 2 You know, just like I was and just, you 

1 3 know, like the majority of the people 

1 4 who had received this letter, you know, 

1 5 that I had the opportunity to talk to, 

16 which was maybe two other companies. 

1 7 CargiU and Carolina, they're the two 

1 8 other companies that I tsdked to about 

1 9 this matter, and really kind of in 

20 passing, "Oh, did you get the letter?" 

21 you know. And I told each one of them 

22 the same story I told David Howard. 

23 What is the question? 

24 Q. You had earlier said that one of the 

25 things that David Howard told you was 
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terms, but - and that's where I wanted 
to back away and say, you know — and 
that was that. 

So do you recall anything else in that 
first conversation? 

No, that's really kind of how it all 
went. 

When he - when Mr. Howard said that 
he had shown the process to 
Swift-Eckridge two years or four years 
before he showed it to you, did he 
describe what the process was? 

Well, remember he didn't show me the 
process in 1996. I heard about the 
process and went to him. You know, he 
was out showing it to, you know, people 
like ConAgra and Hormel and, you know, 
the bigger guys, you know. I happened 
to be a Uttler guy who really was 
fired up about doing this and knew the 
technology was there and we - the 
person with the system and the person 
motivated to make it work came together. 

Uh-huh. 

And that's the way I see it, you know. 
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1 the history of the process and ConAgra. 

2 A. Oh, okay. 

3 Q. Now we have talked about what he said 

4 about the history of the process, and 

5 now we're going to go on to ConAgra. 

6 A. David explained to me his point shout 

7 the history. David is very political 

8 and he reahzes that he you know, 

9 he's not going to — he wants to sell 

1 0 ConAgra ovens and equipment, so he's 

1 1 not going to badmouth anybody who's a 

1 2 potential supplier of them, and so he's 

1 3 never said anything to the effect of, 

14 you know, that wasn't, you know, in a 

1 5 professional manner, I mean, from the 

1 6 standpoint of - because he's no dummy, 

1 7 he's not going to bum any bridges, 

1 8 but, I mean, he definitely wanted me to 

1 9 know that, you know, he had shown this 

20 process to Ihem at some time and it was 

21 - this particular patent was absurd 

22 and that if need be he was going to 

23 defend his Uvelihood, you know, and, 

24 you know, he didn't say what that meant 

25 and I'm not even sure he used those 
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1 So he may indeed have invented this, 

2 but, you know, to say that I wasn't 

3 tryhig to do the same thing and was 

4 lookmg for the equipment or the system 

5 to be able to do it, that's why I say 

6 it was a collaborative, because I, you 

7 know, risked the capital and the time 

8 energy to actually put it into 

9 application. 

10 Q. We'll also get to the collaborative 

1 1 nature later when we get to the 

12 documents. But, other than what we've 

1 3 discussed with respect to the 

14 conversation, the first conversation 

1 5 you had with Mr. Howard, anything else 

1 6 that we haven't talked about? 

1 7 A. No, it was - it was that particular 

1 8 conversation that either he or I 

1 9 initiated and it was relative to this 

20 and he gave me the history and I told 

21 him about my documentation and told him 

22 that my attorney was going to review it 

23 and, you know, tried to, you know, stay 

24 away from getting involved in a big old 

25 ruckus. 
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1 Q. The second conversation you had you 

2 indicated started when Mr. Howard 

3 called to try to sell you a 

4 pasteurization process? 

5 A. Yeah. He has built a pretty slick 

6 little pasteurization process, and I 

7 knew it was out there and I know one 

8 of my competitors had it in and I told 

9 one of my guys to call David and to, 

1 0 you know, see if we can take a look at 

11 it or come down to Ponca City or 

12 something like that, and David called 

13 me shortly after my guys talked to him 

14 and he, you know, was saying something 

15 to the effect that, you know, you can 

1 6 come see it or we can go do this or, 

1 7 you know, you can either go to Cooper 

1 8 and look at it or you can come to my 

1 9 shop, you know, basically trying to get 

20 me involved. And, you know, I'm trying 

21 to get my guys to do all the grunt work 

22 and, you Imow, he's knowing that if he 

23 can sell me then it's going to get 

24 done. And I think I said to him, you 

25 know, "Have you heard any more about 
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1 litigated, you know, from the 

2 standpoint of Charlie hadn't heard 

3 anything, I hadn't gotten any other 

4 letters, you know, I thought that this 

5 thing was like a bad dream, you know. 

6 I was thinking that it was going away, 

7 you know. And so from that standpoint, 

8 you know, after what Charlie had told 

9 me and the advice that he had given me, 

1 0 you know, I thought that I had done 

1 1 everything within my power to respond 

12 to ConAgra, you know, both by calling 

13 this guy initially and having Charlie 

14 try to get to the point where I felt 

15 like, you know, I'd given a good faith 

1 6 effort to try to respond to this and, 

1 7 you know, if nothing's going to come of 

1 8 it then Vm not going to go over and 

1 9 kick a dead dog, you know, kind of 

20 thing. So, I was surprised when I 

21 talked to David that it was still an 

22 issue, is what surprised me. Jennie-0, 

23 I mean, that wasn't what siirprised me. 

24 What surprised me was still, you know, 

25 still on the bumer, so to speak. 
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this?" and that's when I became aware 
that — and I can*t even tell you when 
this was, but that's when I became 
aware that he and Jennie-0 were 
involved in some sort of litigation, 
and I basically told him, I said, "I 
have talked with my attorney, we have 
reviewed the documents, and my attorney 
has told me that based upon the fact 
that I had documents showing that I was 
in commerce one year before the patent 
was filed that the patent was invalid." 
And so I said, "As far as Tm 
concerned, this matter is moot to me." 

Did this - Tm sorry, were you 
finished? 

No, go ahead 

Was this second conversation sometime 
this year, 2001? 

I believe that it was early in 2001 . 

You earlier had said that you were 
surprised that Jennie-0 was litigating 
this. Why were you surprised? 

Well, I mean, I was surprised. I was 
surprised just to hear that it was 
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1 Q. other than these two conversations with 

2 Mr. Howard, any other conversations 

3 that you've had before today with him 

4 regarding the patent or this litigation? 

5 A. No. In fact, the only other 

6 correspondence that I've had with David 

7 is he sent me a fax about three weeks 

8 ago requesting or asking permission to 

9 put foxir pieces of my product in his 

10 booth at AMI, and I communicated back 

1 1 with him by fax "Tell me when and 

12 where" and I - 1 just said, "No 

13 problem, tell me when and where," and 

14 that's the only other communication 

1 5 I've had with him. 

16 Q. With respect to the - let's back up. 

17 The second conversation with Mr. Howard 
18 

19 A. Right 

20 Q. - was there anything else discussed? 

2 1 A. No, other than — other than I 

22 explained to him that I had this 

23 documentation and that as far as I was 

24 concerned that ~ you know, I didn't 

25 offer anything up or anything like that 
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1 




that I can remember, but I was very, 


1 




or David or both or what, you know, but ! 


2 




very up front with him saying, you 


2 




- and I was just as up front as I was 


3 




know, I have this, I've spoken to my 


3 




to David, yeah, I do have these 


4 




attorney, and - and still, Vm m the 


4 




documents and, you know, this is kind 


5 




same vein of, you know, I don't need to 


5 




of where we're at, you know, and we, 


6 




go looking for things to do, you know. 


6 




you know, we bought this, we produced ; 


7 


Q- 


All right Now, some background 


7 




in it, we sold it and were paid for ? 


8 




regarding you. You are not a patent 


8 




before, you know, before this patent l 


9 




attorney, correct? 


9 




was filed, a year before this patent \ 


10 


A. 


No. No. 


10 




was filed. And, you know, he asked me, [ 


11 


Q- 


You're not an attorney? 


11 




you know, questions relative to, you i 


12 


A. 


No. 


12 




know, how I found out and all these t 


13 


Q- 


You're not an engineer in any way? 


13 




other things and I basically said, you \ 


14 


A. 


No. 


14 




know, the first time that I met David i 


15 


Q. 


Do you know what pyrolysis is? 


15 




was the day I gave him the P.O. \ 


16 


A. 


I had never heard of flie word xmtil I 


16 


Q. 


Do you recall when that conversation 5 


17 




read the patent. I mean, I may have 


17 


took place? j 


18 




seen it, but, you know, I know what 


18 


A. 


I want to say that - 1 don't keep j 


19 




liquid smoke is and I know what a 


19 




that kind of data, but I want to say 1 


20 




browning agent is. 


20 




it was maybe late spring or early 


21 


Q- 


Do you know what a pyrolysis browning 


21 




sunmier months, somewhere in there. 


22 


agent is? 


22 


Q- 


Was there anything else discussed in 


23 


A. 


I'm not sure I know exactly what that 


23 


that telephone conversation? 
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a definition, I assume, you know, but 
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told him at that point in time that the 
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1 




I don't - I mean, I didn't go look it 


1 




people who would have the information | 


2 




up in the dictionary and I guess — 


2 




regarding how we found out about it, ? 


3 


Q. 


That's fine. Are you -do you 


3 




was Tony Muller and Dr. Phil Weiner. I \ 


4 


typically as part of your job duties 


4 




said 1 had even forgotten about Joe 


5 




read patents? 


5 




Thompson or that he was even around. I | 


6 


A. 


Typically no. This is maybe, in my 20 


6 




mean, it was not even in my mind 


7 




years of being in this industry, maybe 


7 




anymore. So, if I would have even 


8 




the second or third patent that I've 


8 




thought of that I probably would have 


9 




looked at I mean, you know, like any 


9 




said or Joe Thompson. I wouldn't know 


10 




other legal document it takes quite a 


10 




how to track him down, but those two \ 


11 




bit, you know, to sit down and read a 


11 




people I knew were involved in it and I < 


12 




patent This is the first patent Tve 


12 




knew where they were, and I also told | 


13 




read front to cover. I think I've 


13 




him, at that pomt m tmie, that Andrew t 


14 




reviewed one or two others a long time 


14 




Cobb and Rodney or Rodney — Robert 


15 




ago. 


15 




Brooks, the guy I was just talking to, I 


16 


Q. 


You indicated you had two conversations 


16 




were intimately involved in everything i 


17 


with Greg Castro, the first one was 


17 




that had to do with that process and \ 


18 




just general to find out more 


18 




that they were here and he was more : 


19 




information, is that correct? 


19 




than welcome to talk to them about it. 


20 


A. 


Yeah. Greg called me up and - Greg 


20 


Q- 


Do you know whether or not he has 


21 




called and said that he represented 


21 


spoken to Andrew Cobb? 


22 




David on this particular matter, and I 


22 


A. 


I don't know. I don't know. He may 


23 




think you also said you represented 


23 




have, me may not have. Usually, you 


24 




Jennie-O, which, you know — and I 


24 




know, if someone was talked to, you 


25 




didn't know if he represented Jennie-O 


25 




know, they'll stick their head in and 
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1 




usually will say, you know, that they 


1 




who was our Director of Marketing, who 


2 




have. I haven't had any of that. 


2 




reported to me. She reported to him 


3 


Q- 


By Andrew Cobb or Robert Brooks? 


3 




and she was the person who was - she 


4 


A. 


No, not that Fm aware of 


4 




was the person who was put on the 


5 


Q- 


Do you recall any other topic that was 


5 




project. ^ 


6 




discussed in your conversations with 


6 


Q- 


Is she still with the company? 


7 




Mr. Castro? 


7 


A. 


No, she is not. 


8 


A. 


Well, like I said, he called me back. 


8 


Q- 


Do you know where she is? 


9 




He called me back, he asked me some 


9 


A. 


She is I believe still somewhere here ; 


10 




clarification issues, and it might have 


10 




in town. She may not be a Thomas \ 


11 




been maybe even several weeks later 


11 




anymore, though, and I don't know what i 


12 




after oxir conversation, after our first 


12 




she is. I 


13 




conversation, and I told him that - I 


13 


Q- 


Is Kenny Cox still with the company? 


14 




told him tiiat here's how you could get 


14 


A. 


No, he isn*t. Kenny left the company I 


15 




to Tony and here's how you could get to 


15 




two weeks ago. \ 


16 




Phil Weiner, and at that point in time 


16 


Q- 


Did he know that we were coming? = 


17 




I thinV that I told him that Charlie, 


17 


A. 


No. No, he didn't. 


18 




my lawyer, was - you know, basically 


18 




BY MR. CASTRO: He knew i 


19 




had advised me that I needed to push 


19 




you were coming. i 


20 




him to and work through Charlie. 


20 


A. 


He got a great opportunity to basically I 


21 


Q- 


Uh-huh. 


21 




market research drugs, basically I 


22 


A. 


And I advised Tiim at that point in 


22 




working with pharmaceutical companies ? 


23 




time, I said, you know, I said, "You 


23 




and research doctors. 1 


24 




know how Charlie is. You now, you need 


24 


Q- 


(By Mr. Kroll) And where is he located x 


25 




to work through him." And ~ because 


25 


now? \ 

k 
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1 




at that point in time I had been pretty 


1 


A. 


He is here in town. Yeah. \ 


2 




frank and open and darlie had advised 


2 


Q. 


Could you tell me what was the radiant. \ 


3 




me that, you know, we might need to be 


3 


— what was the radiant wall oven team? \ 


4 




a little more discrete in what we — 


4 


A. 


The radiant wall oven team was we i 


5 




what we say. And I was like "I've got 


5 




were attempting to in-line product ^ 


6 




nothing to tiide." 


6 




smoke, or basically to do an in-line ; 


7 


Q- 


Okay. If you -- let's go off the 


7 




process of smoking our product on a ] 


8 




record. 


8 




continuoiis basis. And this project ^ 


9 


(Off the record) 


9 




started out with the radiant wall oven, [ 


10 


(Back on the record) 


10 




was the first thing that we looked at. 


11 


Q. 


Let's go back on the record. Sir, can 


11 




At some later date, how the - someone 


12 


you turn to document with Bates stamp 


12 




knew or had heard or was referred to ' 


13 




number WB14? I won't do all the zeros 


13 




that Unitherm maybe had a oven at that 


14 




in front of it 


14 




point in time, I heard, an oven that 


15 


A. 


Okay. Yeah. 


15 




may do it better than the radiant wall 


16 


Q. 


And the subject matter on this memo is 


16 




oven. And I think the first time I 


17 


"Shelf life and radiant wall oven team 


17 




heard about it was in a conversation 


18 




meeting updates." Do you see that? 


18 




with Phil Weiner, because Phil Weiner 


19 


A. 


Right. 


19 




and I worked together on the oven that 


20 


Q. 


First of all, it's prepared by Lisa 


20 




we hvilx that - back at Bilhnar, the 


21 


Thomas, do you see that? 


21 




one that roasts, in-line roasted. So 


22 


A. 


Right. 


22 




Phil and I — I basically was the Lisa 


23 


Q. 


Who is Lisa Thomas? 


23 




Thomas for that oven and Phil Weiner 




A. 


She was the - she was the marketing 


24 




was the Tonv Mnller on that nroiect so 


25 




manager. She reported to Kenny Cox, 


25 




you know, there's - 
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Q- 



A. 

Q- 



1 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 A. 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

25 A. 



Q- 

A. 

Q. 



Page 150 

If you tum to tiie next page, page two. 
Uh-huh. 

Bottom of the page, Bates stamp number 
15. It says, "Tony to check with 
Hudson's legal department regarding the 
patenting of this process for the 
products we are pursuing." Do you see 
that? 

Yeah, I do. 

Do you know what this was with 
reference to? 

I think this is probably the team 
minutes of this, and probably somebody 
said, you know, "If we do this can we 
patent it?" And Lisa was basically 
saying, "Tony, you need to look into, 
you l^ow, the patentability of this 
process." 

And do you know if Tony did? 
I have no idea. 

Okay. When did this radiant wall oven 
team begin? Obviously it would have 
been before August 28, 1996, because 
the date of this memo. 

Yeah. The earhest - the earliest 



Q. 



1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 

15 A. 
16 

17 Q. 
18 

19 A. 

20 
21 
22 
23 

24 Q. 
25 
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timing seemed to be right for us to be 
able to go to the company and invest 
the capital dollars. Hudson was in a 
- you know, had a couple of good 
years, and so it was time to pitch a 
big project. And, you know, so the 
timing was right, so we put the 
resources behind it. 

You had earlier said that the wall oven 
team was looking at an in-line process 
of smoking product on a continuous 
basis. Did tiie radiant wall oven also 
look at an in-line process of browning 
a product on a continuous basis? 

Yeah. Browning and smoking. I mean, 
it was all together. 

When you use smoke and use that 
interchangeably with browning? 

It is different. It is different. As I 
explained, one impedes flavor and one 
doesn't, but many times I may mean both 
interchangeably, even though they're 
not really. 

Okay. On page three of this document, 
which is Bates stamp number 16, at the 
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1 that I would say is this 5/1 6. 

2 Q. Let's go off the record. 

3 (Off the record) 

4 (Back on the record) 

5 A. The earliest that I can identify is 

6 this 5/16/96, and what it was was we 

7 were looking to take the - Tony had 

8 been talking about in-line, you know, 

9 being able to in-line smoke for a 

1 0 number of years, and he went and was 

1 1 put on this project with his — to do 

12 this cooling thing, and he came back 

1 3 excited about using this same 

14 technology on what is the 01 document 

1 5 kind of four or five pages in, this 

16 Cryojet model cooler/freezer. And he 

1 7 was ~ he basically started getting 

1 8 fired up again about doing this, and I 

19 said, hey, we need to do it. I said, 

20 you know, we need to put the resources 

21 on it. I said, you know, it's an 

22 idea, before it was kind of an idea 

23 then, you know, we kind of got started 

24 getting the technologies married up to 

25 each other, and so - and also, the 



1 
2 
3 
4 
5 
6 
7 
8 
9 



A. 

Q- 

A. 



10 Q. 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 



Page 153 

top it says, "I have attached a very 
elementary summary of how this system 
is going to work to try and help 
everyone to visualize each stage and 
what it does. Do you see that? 
Right 

And I assume "I" refers to Lisa Thomas, 
is that correct 
Right 

If we go to the last page, which is 
Bates stamp number 1 8, it has radiant 
wall oven process, do you see that? 

Right 

Is that the process being referred to 
in this memo? 
Yes. 

Okay. And this is a summary of how the 
system is going to work? 
Right Yes, sir. 

Okay. Let's go through the radiant 
wall oven process, if we can. 
Oh, sure. 

The first one is cooling, which is that 
the product is removed from oven and 
put through the NE cooling system and 
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1 




held at less than 40 degrees. Do you 


1 




that's - there's drenching systems out 


2 




see that? 


2 




there. 


3 


A. 


Right. 


3 


Q. 


But this is not - is this an idea that 


4 


Q- 


Is this an idea that the radiant wall 


4 




the radiant wall oven team obtained 


5 




oven team came up with on its own? 


5 




from Unitherm? 


6 


A. 


Yes. 


6 


A. 


No. No. Absolutely not. 


7 


Q- 


Did the radiant wall oven team get this 


7 


Q. 


Okay. The next item it says oven. 


8 




idea from Unitherm? 


8 


A. 


Right 

"1 150 degrees to 1200 degrees, five 


9 


A. 


No. 


9 


Q- 


10 


Q. 


The next one is loading. It says, 


10 




feet equals 45 seconds." Do you see 


11 




"Product is manually removed from rack 


11 




that? r 


12 




onto the radiant wall oven conveyor, 


12 


A. 


Yes. ; 


13 




traveling at approximately six feet per 
minute." Do you see that? 


13 


Q. 


Is this an idea that the radiant wall ^ 


14 




14 




oven team came up on its own? z 


15 


A. 


Right. 


15 


A. 


Another company came up with that idea. ^ 


16 


Q- 


Is this an idea that the radiant wall 


16 




Whether or not they had any intention x 


17 




oven team developed on its own? 


17 




of using it in this application I have i 


18 


A. 


Yes. 


18 




no idea. They may have invented this ^ 


19 


Q- 


Is this an idea that the radiant wall 


19 




oven to, you know, flash — I have no \ 


20 




oven team obtained from Unitherm? 


20 




idea what the pyramid or radiant wall 


21 


A. 


No. 


21 




oven inventors envisioned when they did I 


22 


Q. 


Next is steam tunnel. It says, "Remove 


22 




this thing, but ~ 


23 




condensation and purge." Do you see 


23 


Q. 


This is not an idea that was obtained [ 


24 




tnati' 


/4 


trom Umtnerm.'' { 


25 


A. 


Yes. 


25 


A. 


No. No. No. We didn't come up with ^ 

I 
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1 


Q. 


Is this an idea that the radiant wall 


1 




the idea of a radiant wall oven, we J 


2 


oven team came up with on its own? 


2 




came up with the idea of, you know, ^ 


3 


A. 


Yes. 


3 




putting it together to form a process. \ 


4 


Q- 


And did this radiant wall oven team 


4 


Q. 


Did you come up with the idea of ? 


5 


develop this idea or obtain this idea 


5 


putting it all together from a process \ 


6 




from Unitherm? 


6 




as a result of some information you { 


7 


A. 


No, 


7 




received from Unitherm? 


8 


Q. 


Next is drenching, and in parentheses 


8 


A. 


No. : 


9 


it says (smoke applied). "Five feet 


9 


Q. 


Next is tempering space. 


10 




plus in feed and out feed." In 


10 


A. 


Uh-huh. 


11 




parentheses (total 10 to 12 feet) 


11 


Q. 


"Two to three feet of space before 


12 




closed parentheses. "Shower from top 


12 




going into chiller, 50 degrees for pack 


13 




and bottom. 20-gallon holding tank 


13 




room temperature, loose moisture off 
the product." Do you see that? 


14 




underneath this area to hold 


14 




15 




recirculating smoke." Do you see that? 


15 


A. 


Right. 


16 


A. 


Right 


16 


Q. 


Is 3iat an idea that the radiant wall 


17 


Q. 


Is this an idea that the radiant wall 


17 




oven team developed? 


18 


oven team developed on its own? 


18 


A. 


Yes. 


19 


A. 


That particular piece is kind of an 


19 


Q. 


Is this an idea that the radiant wall 


20 




existing - 1 mean, that exists. 


20 




oven team obtained from Unitherm? 


21 


Q. 


So it's not a new idea? 


21 


A. 


No. 


22 


A. 


Ri^t. 


22 


Q- 


Next is impingement chill. 


23 


Q. 


It had been something that — 


23 




"Temperature 10 degrees to 15 degrees, 


24 


A. 


Yeah I can't sav that the radiant 


24 




1 6 feet of conveyor/spiral belt. 


25 




wall came up wi^ that, no. I mean. 


25 




Sxirface must be back to under 40." I 
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Ptgel60 i 


1 




assume that's 40 degrees? 


1 




problem is that an impingement oven had 


2 


A. 


Forty degrees. 


2 




too much velocity. It would blow the 


3 


Q- 


Is this an idea - do you see this? 


3 




smoke off. And Unitherm's actually 


4 


A. 


Right. 


4 




used a much gentler heat, and so that's 


5 


Q- 


Is this an idea that the radiant wall 


5 




what we needed was something that was 


6 


oven team developed on its own? 


6 




at lower temperatures and more gentle r 


7 


A. 


Again, this is an existing technology 


7 




in its air flow. And that was the 


8 




that the idea to use it in this system 


8 




nice thing about the radiant flow oven, { 


9 




was their idea. 


9 




there was no air flow, it just, you \ 


10 


Q- 


Was this an idea that had been obtained 


10 




know, it was all temperature. So we i 


11 


from Unitherm? 


11 




needed a little air flow so we wouldn't \ 


12 


A. 


No. 


12 




have to go to such high heat, and that J 


13 


Q- 


And then finally it says "Pack directly 
connects to 8600." What* s 8600? 


13 




was — you know, Tm sxire some of these j 


14 




14 




other guys were more — in my [ 


15 


A. 


It's, again, an existing piece of 


15 




conversation with Phil Weiner, which is \ 


16 




equipment. 


16 




that, you know, this really had — you 


17 


Q- 


Is this an idea that the radiant wall 


17 




know, this really was a better way of \ 


18 


oven team obtained from Unitherm? 


18 




going. 


19 


A. 


No. 


19 


Q- 


So is it fair to say then that the * 


20 


Q- 


Would you agree that the radiant wall 


20 


reason Unitherm was contacted by Hudson \ 


21 


oven process, as described in document 


21 




Foods was for the purpose of using it, I 


22 




with Bates stamp number 18, was not 


22 




using Unitherm*s oven? \ 


23 




developed as a result of any 


23 


A. 


Yes. I 


24 




informatioii that you had obtained from 


24 


Q- 


Okay. Was the purpose of contacting \ 


25 




Unitherm? 


25 




Unitherm to use it for any other part 
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1 


A. 


No. I don't think it was at the point 


1 




of the process that was described in I 


2 




in time we were aware of Unitherm. 


2 




Bates stamp number 18? \ 


3 


Q- 


Let me — 


3 


A. 


In my mind, no. ; 


4 


A. 


I don't know that for a fact, but I 


4 


Q- 


Who first contacted Unitherm? > 


5 




don't thinlc so. 


5 


A. 


I don't 1 don't know. I assume it I 


6 




Okay. Unfortunately the way I asked it 


6 




was Tony. i 


7 




and the way you responded is a little 


7 


Q- 


And do you recall when that occurred? I 


8 




different, so let me ask it a different 


8 


A. 


Oh, we were pretty hot on this. We ) 


9 




way. Did Hudson Foods and the radiant 


9 




were moving. And as soon as we had a ; 


10 




wall oven team develop any part of the 


10 




thing on it, you know, because we were 


11 




radiant wall oven process, which is 


11 




committed, you know, so it may have \ 


12 




described in Bates stamp number 18, as 


12 




been 8/29. I mean, you know, it may ' 


13 




a result of any information received 


13 




have been the day after this radiant ^ 


14 




from Unitherm? 


14 




wall oven team — it was somewhere 


15 


A. 


No. 


15 




shortly after that because on September 


16 


Q- 


Now I take it that Unitherm was 


16 




1 9th we were making comparisons 


17 


contacted for tiie purpose of helping 


17 




between, so this is within days of this 


18 




out with this radiant wall oven process? 


18 




8/28. We were going down the way and 


19 


A. 


No, they were — they were contacted 


19 




we switched very quickly, because by 


20 




because their - they had an oven - 


20 




the 19th, which was two and a half 


21 




they had an oven that was — that we 


21 




weeks later, we were already making 


22 




heard, how I don't know, that would do 


22 




comparisons on our documentation. 


23 




this better in this particular 


23 




This goes actually - this is the part 


24 




application; because the radiant wall 






uiat 1 Qon t unoersianci. ii you go lo 


25 




oven was at such extreme heat, and the 


25 




document number 1 1 - 
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1 


A. 


Right. 


1 




Unitherm process, and I want to go into 


2 


Q- 


— is there anything on — 


2 




a little more detail about what that 


3 


A. 


How did I get out of order? Eleven, 


3 




Unitherm process may or may not have 


4 




okay. 


4 




been. It appears that at least on 


5 


Q- 


Is there anything on the first page of 


5 




August 28th, 1996 or before that that 


6 




11, which is dated June 25th, 1996, 


6 




Unitherm was not involved in any way in 


7 




that refers to the use of a Unitherm 


7 




the radiant wall oven team's analysis, 


8 




oven? 


8 




is that correct? 


9 


A. 


No. 


9 


A. 


That is correct. ; 


10 


Q- 


Is it fair to say that the numbers 


10 


Q- 


And is it also correct that Hudson 


11 




reflect tests done on a radiant wall 


11 


Foods contacted Unitherm for the : 


12 




oven? 


12 




purpose of purchasing an oven? Is that ] 


13 


A. 


Yes. 


13 




correct? ; 


14 


Q- 


Okay. Now, you have attached, and it's 


14 


A. 


That is — that is my understanding. i 


15 




attached as an exhibit to this 


15 


Q- 


Did Hudson Foods also contact Unitherm J 


16 




deposition, attached to document Bates 


16 


for the purpose of purchasing a process? ^ 


17 




stamp number 1 1 is something dated — 


17 


A. 


No. _ \ 


18 




I'm sorry, something ~ Bates stamp 


18 


Q. 


The in-line process of smoking product ^ 


19 




number 12. Do you see that? 


19 




on a continuous basis, which is what [ 


20 


A. 


Right 


20 




the radiant wall oven team was I 


21 


Q- 


And it involves the oven comparison. 


21 




interested in, the Unitherm oven would 


22 


A. 


Right. 


22 




only be one part of that process, is ^ 


23 


Q. 


And the question I have, is that 


23 




that correct? , 


24 


aUiiiCLLLLUg Liiai wuuiu iiavc iiappciicu VJlX 




A 




25 




June 25th, '96 or is this somethmg 


25 


Q. 


In your discussions with any members of i 

i 

i 
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1 




that periiaps was attached inadvertently? 


1 




the radiant wall oven team did they I 


2 




BY MR. CASTRO: Object to 


2 




describe to you their meetings with ? 


3 




the form of the question. 


3 




David Howard? ; 


4 


A. 


The - fbere - the 6/25/96 RWO is my 


4 


A. 


No. » 


5 




writing. I mean, I know that to be a 


5 


Q. 


So you're not aware of any ; 


6 




fact. And the radiant fire oven is the 


6 


conversations that anyone on the ' 


7 




handwriting of my assistant. If that 


7 




radiant wall oven team would have had \ 


8 




document was 6/1 5/96 1 dont think it 


8 




with David Howard? ? 


9 




would have been possible for this oven 


9 


A. 


No. No. 


10 




comparison to be - either that or I 


10 




Yes, you would not have known? 


11 




don't have the right date here. It has 


11 


A. 


Yes, I would not have known. 


12 




to be one or the other. 


12 


Q. 


I have a problems sometimes with using i 


13 


Q. 


(By Mr. Kroll) So is it your testimony 


13 


a negative. i 


14 




that the oven comparison on Bates stamp 


14 


A. 


It could very well ~ ? 


15 




number 12 did not take place on June 


15 


Q- 


Fm sorry, did you want to - 


16 




25th, 1996? 


16 


A. 


I mean, for all I know, you know, we ; 


17 


A. 


I am pretty certain of that 


17 




may have called up David and sat down 


18 


Q. 


And is it your testimony that the oven 


18 




with him and put tiiat flow chart in 


19 


comparison would have occurred sometime 


19 




,front of him and said, you know, here's 


20 




after the August 28, 1996 memo by Lisa 


20 




what we're trying to do. 


21 




Thomas that has been marked as — with 


21 


Q. 


You don't know whether or not that was 


22 




Bates stamp number 14? 


22 


done? 


23 


A. 


Yes. 


23 


A. 


I would assume that it might have 1 


24 


Q- 


During Mr. Castro's questioning of you 


24 




would assume that that would be a 


25 




there was some discussion as to the 


25 




logical way to do it. I don't know 
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1 




that. You know, here's what we're 


1 




to the document 40. 


2 




thinking. I mean, that s how I would 


2 


A. 


Uh-huh. 


3 




do it. 


3 


Q- 


Which is the purchase requisition. 


4 


Q- 


In other words, you would have shown 


4 


A. 


Right. 


5 




David Howard Bates stamp number 1 8 and 


5 


Q- 


Do you have that? 


6 




said, "This is the process that we're 


6 


A. 


Yeah. Uh-huh. 


7 




looking m. How can you help me? 


7 


Q- 


And in this purchase requisition on 


8 


A. 


Yeah. 


8 




October 29th, 1996, Hudson Foods was 


9 




And you don't know whether or not that 


9 




mterested m purchasmg the Umtherm : 


10 


was — 


10 




rapid flow. \ 


11 


A. 


I have no idea. I was a cheerleader. 


11 


A. 


Right, \ 


12 


Q- 


And you don't know who on the team made 


12 


Q- 


The CIP. I 


13 


that initial contact with Unitherm? 


13 


A. 


Right. * 


14 


A. 


The logical person to do that would be 


14 


Q- 


Bag stripper and the liquid smoke \ 


15 




Tony, and he would probably sit down 


1 p 
15 




dredge tank. ^ 


16 




with probably Rick Bohonek, our 


16 


A. 


Ri^t. [ 


17 




engineer, and say, "Here's what we're 


17 


Q- 


What was the purpose of the liquid ^ 


18 




thinking" or "Here's what we're trying 


18 




smoke dredge tank? \ 


19 




to do." I mean, the Unitherm oven, at 


19 


A. 


It was to basically - m that process i 


20 




that pomt m tune, had a brochure, and 


20 




1 i J * 11*' 
what we were domg was we were looking % 


21 




that brochure was selling that oven as 


21 




A 1 • jJ\ * x\ * AT A 1 'I i 

at purchasmg this, this, and I think \ 


22 




a gentler way of cooking primarily 


22 




j1* 111* AlTjI'lili t 

this and this. And I think at a later | 


23 




chicken products. 


23 




date we skipped the bag - the bag i 


24 


0 


Uh-huh 


24 




stripper and the liquid smoke drench | 


25 


A. 


But in my conversation with Phil 


25 




tank. We ended up doing those by § 
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1 




T • 111 J ■L 1 

Werner, and he showed me the brochure 


1 




1 1 jI T J.t_ * 1 Xt_ —J. * 

ourselves, and then I think that we ~ ^ 


2 




■* iiiii 1 ^11 
and explamed the technology or why he 


2 




and then we bought an impmgement i 


3 




.1 1 . .1 . i1 * 11 IT T 

thought that this would work, I mean, I 


3 




chiller from him. j 


4 




became really excited about it and 


4 


Q- 


Okay. So let's compare Bates stamp i 


5 




really started pushing everybody to, 


5 


number 1 8, which is the process which 


6 




you know, let's go see this. Let* s go 


6 




Hudson Foods had developed, with the : 


7 




see this. Because I was really always 


7 




purchase requisition on Bates stamp 


8 




concerned about having a piece of 


8 




number 40. » 


9 




eqmpment with a tube that was 1600 


9 


A 

A. 


Okay. I 


10 




degrees and worried that someone was 


10 


Q- 


Under drenching on Bates stamp number : 


11 




gomg to get hurt, burned, or somebody 


11 


18 - 


12 




was going to, you know, spray water 


12 


A. 


Right 


13 




cleaning it on this tube tiiat was, you 


13 


Q- 


— 3iat process, that part of the 


14 




know, hot, Andjust thinking of the - 


14 


process was gomg to be performed by 


15 




you know, so I really wasn't too 


15 




Umtherm's liquid smoke drench tank, is 


16 




, .^l -11 J j1 3' A It _ _ 

thrilled about the radiant wall oven. 


1 ^ 
16 




that correct? 


17 




I was excited about the technology, but 


17 


A. 


TV * 1a T> • V A. 

Right Right 


18 




I had some major concerns about 


18 


Q- 


And the part of the process identified 


19 




something m my plant that was 1 600 


19 




as oven on Bates stamp number 1 8 was 


20 




degrees. It just doesn't sound safe. 


20 




gomg to be performed by the Umtherm 


21 


Q- 


I can imderstand that. Lef s turn to 


21 




Rapid Flow 11.' 


22 


document which has been Bates stamped 


22 


A 

A. 


Right 


23 




42. 


23 


Q- 


I'm sorry, I don't recall, what was CIP 


24 


A. 


Okay. 


24 




again? 


25 


Q. 


Actually, to set it up better let's go 


25 


A. 


CIP was a continuous cleaning system. 
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1 


0. 


2 




3 


A. 


4 


0 


5 




\j 




7 


A 


o 




Q 




10 




11 




12 




13 




14 




15 




16 


0 


17 




I o 


A 


10 


n 






21 




22 




23 


A. 
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Page 170 

Okay, that was not part of the process 
that was identified? 
Right. 

Is 5iat something that Hudson Foods had 
obtained from Unitherm that it had not 
known before? 

CIP systems are something that are out 
on most, but on the radiant wall oven 
you just can't a - there's no need to 
have a CIP. The thing's so doggone hot 
nothing can Uve in it. So this 
happened to come with — since this was 
a stock piece of equipment it came with 
the CIP and without the CP and we 
wanted to have the CIP. 

But there was nothing novel or unique 
about the CIP? 

No. No. No, sir. 

And with respect to the bag stripper, 
that is not part of the process which 
is describe on Bates stamp number 18, 
is that correct? 

Yeah. David had a piece of equipment 
that he thought that he'd been 
working on and, you know, it just 



A. 



1 
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4 
5 
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8 
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23 Q. 
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Which is document number one. But I 
think what happened was that his system 
or his quote on the impingement chill 
was so much cheaper than what this was 
that we ended up going with this, but 
then we also said, well, you know, we 
think we can get this done locally 
cheaper. 

The CP or the bag stripper? 

The drench tank. And I think we ended 
up saying, well, the bag stripper isn't 
really going to work for us. So David 
was okay, happy, I'm assuming, because 
he was giving up a couple of pieces but 
— he gave up maybe 50, 60 thousand, 
but he ended up getting 300,000 for the 
impingement I was not the person in 
those conversations. 

Okay. Now, if we can turn to Bates 
stamp number 42 and how we had started 
this. 

Okay. 

And about, oh, three-quarters of the 
way down on the left-hand side it says, 
"Unitherm to bxiild smoke applicator we 



Q. 



A. 

Q. 
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streamlined the process or it took 
labor out so, you know, we said, yeah, 
that would be something we need to - 
we*d be interested in. 
Okay. And you said later Hudson Foods 
purchased an impingement chill piece of 
equipment from Unitherm, is that 
correct? 

Right. Our -yeah - 

Let me just finish the question and 
then you can elaborate. And the 
purpose of that was to use equipment 
for the impingement chill which was 
identified in Bates stamp number 18 as 
part of tiie overall process? 

Right. 

Fm sorry, now I interrupted you. 

No. I believe at this point in time we 
had the money appropriated for the 
impingement chill, but we were actually 
thinking that it would go back to this 
original work that we had done with 
this group of people over here on this 
- from this inner system. 

Right. 
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decide on." Do you see that? 

Unitherm to assemble - how far? Oh, 
okay. "Unitherm to build smoke 
applicator we decide on," yes. 

What does that mean? 

Rick Bohonek didn't like what - didn't 
like what Unitherm was showing him. He 
thought that there was a better way of 
doing it, and he felt like we could use 
local contractors here in Springfield 
and get a better ~ a better — so it 
kind of started out as, you know, 
"There's got to be a better way of 
doing that than what you're showing us, 
David. How about we do this and we'll 
let you" - and then, as I remember his 
quote was, in Rick Bohonek's mind was 
high, and he basically said that, you 
know, we didn't need to go that way, 
that he could get a better piece of 
equipment cheaper from a machine shop 
here in town. 

Okay. And in fact that's what you 
ended up doing, isn't that correct? 

I beUeve that is exactly what we ended 
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1 




up doing. 


1 




be like Easter eggs. 


2 


Q- 


And turn to - 


2 


Q- 


Hopefully not a green one. 


3 


A. 


The other thing that I woxild point out 


3 


A. 


Right, we didn't do green. But each 


4 




on this document is that it*s obvious 


4 




one of these products that we talk has 


5 




that we decided on Unitherm and she's 


5 




a specific color that we wanted it to 


6 




using the same chart and she's got 


6 




be. 


7 




radiant wall oven at the top. So you 


7 


Q 


And that was Unitherm and Hudson Foods 


8 




can see that, you know - tiiat, you 


8 




and Hickory all working together, 


9 




know, we - things haven't changed, 


9 




correct? 


10 




we've just switched directions of what 


10 


A. 


Yes. And Phil Weiner and, you know, a 


11 




we're doing. 


11 




whole host of other folks. 


12 


Q- 


And instead of using a radiant wall 


12 


Q- 


If you can turn to a document with 


13 




oven you're going to be using a 


13 




Bates stamp 48. 


14 




Unitherm oven? 


14 


A. 


Okay. I 


15 


A. 


Yeah. Otherwise we wouldn't be saying 


15 


Q. 


Number five, I guess, under capital A I 


16 




Unitherm to assemble oven in Ponca 


16 




is a statement, I guess, from Phil 


17 




City, You know, it's the same project. 


17 




Weiner saying "I support the 


18 




it's just.... 


18 




recommendation to build a drench i 


19 


Q- 


All right If we can turn to Bates 


19 




cabinet system locally with designed 


20 




stamp nimiber 44. You testified that 44 


20 




confirmed at last week's testing. This 


21 




and 45 and 46 reflect a collaborative 


21 




gives you control of an important part i 


22 




effort with Hickory Foods — 


22 




of the system." Do you see that? 


23 


A. 


Yeah. 


23 


A. 


Right I 


OA 


r\ 
V- 


uminerm, ano xiuoson rooQs lo nne 




Q* 


And you agreed with this recommendation? ; 


25 




tune things. 


25 


A. 


Yes. 1 

'j 
? 
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1 


A. 


Yeah. Yeah. 


1 


Q. 


And this would be consistent with 


2 


Q. 


And what exactly were you trying to 


2 


statements made before about the idea I 


3 




fine tune? 


3 




to not iise the Unitherm smoke ^ 


4 


A. 


The exact — the exact parameters of 


4 




applicator, is that correct? 


5 




time and temperature to deliver the 


5 


A. 


Yeah. 


6 




desired color. I mean, which smoke 


6 


Q. 


All right Lefs turn to actually, 


7 




worked best, what the oven times were, 


7 




why Phil Weiner make that 


8 




what the temperature times were to 


8 




recommendation? : 


9 




deUver the desired colors. And we 


9 




BY MR. CASTRO: Object to 


10 




actually had color charts that said we 


10 




the form of the question. ^ 


11 




want to hit this colo. And basically 


11 


A. 


I don*t know what he meant by "This ) 


12 




this smoke at this time and this 


12 




gives you control of an important part 


13 




temperature will deliver a reddish 


13 




of the system." 


14 




brown color. On a chart, on a color 


14 


Q- 


(By Mr. Kroll) Let me ask you this. 


15 




chart that's number six. 


15 


Would you agree that the drench cabinet 


16 


Q. 


Uh-huh. 


16 




system is an important part of the 


17 


A. 


And that's what we want this product to 


17 




system? 


18 




look like. And, you know, what I told 


18 


A. 


I would agree with that. 


19 




my people was is I said when our 


19 


Q. 


And the system that he is referring to 


20 




products are in a deli case I want them 


20 




is this in-line browning, smoking 


21 




to look like you're looking at jelly 


21 




process? 


22 




beans. I said I want to see a red one 


22 


A. 


Right. But I guess what I'm saying is 


23 




and I want to see a brown one and — 


23 




I don't know if he meant - what he 


24 




because vou know neonle buv with 


24 




meant bv control T thinlr Vip miaht hf* 


25 




their eyes and, you know, it's going to 


25 




saying this gives you control of an 
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1 




important part of the system thinking 


1 




the eye and wanted to make sure, you 


2 




of control in the way of building it 


2 




know, then we talked a couple of times 


3 




how you want in the time frame that you 


3 




about where things were, you know, and 


4 




need. 


4 




those decisions were made. 


5 


Q- 


At the cost you want? 


5 


Q- 


With respect to Bates stamp number 52. 


6 


A. 


At the cost you want, right. I don't 


6 


A. 


Okay. 


7 




think there was any issue of, you know, 


7 


Q- 


The first paragraph said, "Through 


8 




who controls the system, who owns the 


8 




several meetings here at the Hudson 


9 




system or anything like that. There 


9 




Foods Jefferson Street plant it has 


10 




was never that. 


10 




been determined that a shower smoke ' 


11 


Q- 


Okay. If you can turn to Bates stamp 


11 




applicator will be used to apply liquid ; 


12 




number 52. 


12 




smoke to our turkey breasts prior to , 


13 


A. 


Okay. I'm sorry, yeah. 


13 




entry into your oven. Since there has * 


14 


Q. 


And this is a letter dated December 27, 


14 




been so much controversy over the - 


15 




1996 from Rick- 


15 




subject, it has been decided that ( 


16 


A. 


Bohonek, right. 


16 




Hudson Foods will build this piece of 


17 


Q. 


~ Bohonek to David Howard? 


17 




equipment." Do you see that? 


18 


A. 


Right. 


18 


A. 


Right 


19 


Q- 


And Jerry Adams. It raises an opening 


19 


Q. 


What controversy was there over the j 


20 




question as to who at Unitherm did 


20 




subject? 1 


21 




people at Hudson Foods work with? 


21 


A. 


David's design of his drenching system I 


22 


A. 


I think Jerry Adams really was the 


22 




was one where the product was placed on - 


23 




person that they worked with, and I 


23 




a belt and it was submerged into the I 






think David I think Jerry was really 


24 




product. So let's say you've got i 


25 




the - you know, I think he was the 


25 




basically a — if I remember this I 
-i 
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1 




technician, you know. David really was 


1 




correctly. But it came down on a belt i 


2 




the guy who ran the company and was 


2 




and went in and was submerged into the ? 


3 




the, you know, salesman and the 


3 




word that ~ the smoke, brown, whatever i 


4 




entrepreneur of the company, you know. 


4 




that word is. i 


5 




He did a little engineering, a little 


5 


Q- 


Pyrolysis? 


6 




sales, a little human ~ you know, all 


6 


A. 


Pyrolysis, right. And what Rick feh • 


7 




of those things. And Jerry Adams was 


7 




like was that he could control this ? 


8 




the person on the account. David and 


8 




better through the showering of it, as * 


9 




Unitherm just kind of just — they 


9 




opposed to 5ie — so it was basically J 


10 




become one, you know, because of, you 


10 




let's shower this and sprinkle it on J 


11 




know, David and the uniqueness of his 


11 




and then recirculate it up, as opposed ] 


12 




personality, the fact that he's 


12 




to taking it down into this, because it 


13 




British, and, you know ~ you know, all 


13 




is by nature acidic. And so if you 


14 




of those things that make him a unique 


14 




leave it in there it's just going to 


15 




individual. 


15 




get - you know, our belief was that it 


16 


Q- 


Do you believe that Hudson spent most 


16 




was going to get soaked into the 


17 




of its time dealing with Jerry Adanas as 


17 




product We don't want that We want 


18 




opposed to David Howard? 


18 




to just drizzle it on. That was the 


19 


A. 


I don't know that for a fact. I would 


19 




controversy. 


20 




think that that would be the fact. 


20 


Q. 


What was David Howard's reaction to 


21 




Most of my dealings was with David 


21 


that? 


22 




directly. 


22 


A. 


I have no idea. 


23 


Q. 


Okay. 


23 


Q. 


So the system which Unitherm used to 




A 

rv. 


JD ui, iiKc 1 ■Salu, our — you Know, we 




apply uquiu smoKe lo me uirKey oreasi 


25 




met, we signed a P.O., I looked him in 


25 




was not a system that Hudson Foods was 
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1 




interested in purchasing? 


1 




can*t tell you that an individual from 


2 


A. 


That is true. 


2 




Hudson Foods came up with any one of 


3 


Q- 


And the showering of the liquid smoke 


3 




these things. It was through the 


4 




onto the turkey breast is an idea that 


4 




collaborative efforts of a number of 


5 




was not obtained from Unithenn? 


5 




people, you know, and one of those 


6 


A. 


Right. 


6 




people were Unitherm. I don't think 


7 


Q- 


Let's go to Bates stamp number 93. Do 


7 




Unithenn - 1 mean, I can't - 1 can't 


8 




you have that document in front of you? 


8 




knock them out, but I can't give them 


9 


A. 


Right. Uh-huh. 


9 




credit either. I 


10 


Q. 


And this is the process that was 


10 


Q. 


Let's go through each one. I 


11 




described to the USDA, is that correct? 


11 


A. 


All right. i 


12 


A. 


Yes, sir. 


12 


Q- 


Under C. "Product will then be I 


13 


Q- 


The date of this docxraient would have 


13 


conveyed through a drench system to ^ 


14 




been March 1, 1997? 


14 




apply the external coloring of its i 
smoke or caramel solution." \ 


15 


A. 


Right. 


15 




16 


Q- 


Let's compare - actually, let's not. 


16 


A. 


Uh-huh. 


17 




Let's go to the first one xmder Roman 


17 


Q- 


"Coloring solution will be filtered 


18 




numeral I A. 


18 


through a 1/8-inch screen to remove the 


19 


A. 


Right. 


19 




solids prior to returning to the i 


20 


Q. 


Bates stamp number 93 . "Product will 


20 




reservoir, then through a 7/64-inch ^ 


21 


be convey^ through a steam tunnel to 


21 




in-line screen. Approximate time in I 


22 




remove any purge which has adhered to 


22 




the drench system is 60 seconds.'* Is ? 


23 




the product Approximate time in the 


23 




this an idea which Hudson Foods had } 






sicoiQ Luiinci IS ou scconud. i^o you 


OA 




oDtoineo irom umincim.^ ^ 


25 




see that? 


25 


A. 


I do not believe so. 1 
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1 


A. 


Right. 


1 


Q. 


Now is hquid smoke a substitute for i 


2 


Q. 


Is this an idea that Hudson Foods had 


2 


caramel solution? 


3 




obtained from Unithenn? 


3 


A. 


I think if you look in C it says > 


4 


A. 


No. 


4 




liquid smoke or caramel solution, 5 


5 


Q- 


Is this an idea that Hudson Foods had 


5 




basically trying to put those as ; 


6 




developed on its own? 


6 




external coloring and then going to 


7 


A. 


I believe that to be true. 


7 




color and then quantifying as being one \ 


8 


Q- 


I B. "Product will then be conveyed 


8 




and the same and then going to coloring ■ 


9 




through an air knife which will blow 


9 




solution, which would mean that from . 


10 




any remaining purge off the product." 


10 




here on out he means liquid smoke I 


11 




Do you see that? 


11 




and/or caramel solution. ^ 


12 


A. 


Right. 


12 


Q. 


So you can substitute liquid smoke for 


13 


Q. 


Is this an idea that Hudson Foods 


13 




caramel? 


14 


obtained fix)m Unithenn? 


14 


A. 


Yes. 


15 


A. 


No. 


15 


Q. 


And you can substitute caramel for 


16 


Q. 


Is this an idea that Hudson Foods had 


16 


liquid smoke? 


17 


developed on its own? 


17 


A. 


Yes. Again, they're not the same, but 


18 


A. 


The - there was such a group of people 


18 




we in this instance are using them as 


19 




that were involved in this that any one 


19 




one and the same. 


20 




of these particular pieces could have 


20 


Q- 


Okay. 


21 




come from either Hudson Foods or Phil 


21 


A. 


And I think that parentheses right 


22 




Weiner or Hickory Specialties or 


22 




there is again to state to USDA the 


23 




Unitherm, so, in each one of these 


23 




smoke or caramel is a coloring solution 


24 




cases, I can't — what I can't answer 


24 




and, you know, that's what that 


25 




is when you say Hudson Foods, I mean, I 


25 




parentheses on yoiir - right here, 
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1 




you^re looking at 


1 A. 


Yes. Exactly. 


2 


Q- 


Yes. 


2 Q. 


Now do you know whether or not the 


3 


A. 


— C on product description. 


3 


rapid flow oven which originally was 


4 


Q. 


Right. 


4 


tested by Hudson Foods was a two-stage 


5 


A. 


Yours didn't look the same as mine. 


5 


or three-stage process? 


6 




Oh, it is. Okay, I'm sorry. 


6 A. 


I want to think that it was a two-stage 


7 


0- 

>< 


With respect to D, "Product will then 


7 


process and they built a three-stage. 


8 


be conveyed through an air knife which 


8 Q. 


And why did you bmld a three-stage? 


9 




will blow any excess coating solution 


9 A. 


Because the rapid flow that they were ? 


10 




off the product," do you see that? 


10 


selling I believe was built to cook ; 


11 


A. 


Yeah. 


11 


small — small chicken breasts or 


12 




Is this an idea which Hudson Foods 


12 


pieces of product that were relatively i 


13 




obtained from Unitherm? 


13 


thin, and we're talking about putting ] 


14 


A. 


I don't know. 


14 


nine-pound balls of - you know, so we i 


15 


0. 


Who would know? 


15 


were - we had to bxiild a pretty heavy 


16 


A. 


Rick Bohonek, Phil Weiner, Andrew. 


16 


duty piece of machinery, so we had to 


17 


0. 


Fm sorry, what was Andrew's last name? 


17 


upgrade all of the conveyors and all of 


18 


A. 


Cobb. 


18 


the ~ you know, this had to be spec ] 


19 


0. 


Where does he live? 


19 


birilt to our particular product, I 


20 


A. 


Here. 


20 


because instead of you putting, you : 


21 


0. 


Okay. 


21 


know, 1 500 pounds of product on it when I 


22 


A. 


Robert might, Robert Brooks. Those - 


22 


it was completely full, if you go down I 


23 




those — Robert or Andrew are the two 


23 


there and look at that we're putting, i 


24 




that are here iJiat were pretty intimate 


24 


you know, five to seven thousand pounds > 


25 




into it. All of this and how it all 


25 


on it, so we had to build an oven that j 

i 
i 
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u 


1 




came together and what it was, I mean. 


1 


would give us the ability to hold that I 


2 




I was not involved in that. This is 


2 


much weight, so we had to upgrade I 


3 




execution. 


3 


everything, plus we had to build it so | 


4 


0. 


Let's go to E. "Product will then be 


4 


we would get the proper space, head g 


5 


conveyed through a three-stage heat 


5 


space to be able to get the product to E 


6 




application to set the coloring 


6 


go through there. And I think it was f 


7 




solution to the product. Oven 


7 


a two-stage and it went to three stages 


8 




temperatures will range from 


8 


because - I can't remember exactly p 


9 




approximately 600 to 670 degrees 
Fahrenheit." Is this an idea which 


9 


why, but I know that there was a : 


10 




10 


reason. I think it had something to do 


11 




Hudson Foods obtained from Unitherm? 


11 


with basically control, control of the 


12 


A. 


Yes. 


12 


coloring based upon the amoimt of 


13 




Is this part of the collaborative 


13 


product that woidd be in the oven at 


14 


effort as well? 


14 


any particular time. I could be very 

J IT ^ 


15 


A. 


This was their stock oven. This 


15 


wrong with that. 


16 




represents their oven, as I understand 


16 Q. 


But the specs were prepared by Hudson, 


17 




it. 


17 


is that correct? 


18 


0. 


So the description in E is the rapid 


18 A. 


Yes. This was not a stock piece of 


19 


flow? 


19 


equipment. This was built to spec. 


20 


A. 


Right. Whether or not their regular 


20 Q. 


And the specifications were 


21 




oven was two-stage and they built us a 


21 


specifications that were prepared by 


22 




three-stage or, you know, whatever, 


22 


Hudson and sent to Unitherm? 


23 




but, you know, this is meant to say. 


23 A. 


The design and the specs that we came 






you know — 




im wpTP TTnithpTTTi AVe tnld them vou 


25 


Q. 


Put it through the rapid flow oven next? 


25 


know, this is how much product's going 



48 (Pages 186 to 189) 



Holliday Reporting Service, Inc. (800)-852-9466 

PTO-003773 





Pige 190 






Page 192 


1 


to go through and this is what the 


1 




definitions may be wrong, but basically 


2 


weight's going to be, and dah, dah. 


2 




an in-line, so yeah, it was unique to 


3 


dah, and so he had to design the piece 


3 




the industry. That's why when we saw 


4 


of equipment to do what we said. And 


4 




it we knew that it was probably the 


5 


later in the issues that we had toward 


5 




best thing for our application. 


6 


the end were because, you know, the 


6 


Q- 


Let's go to F. "Product will 


7 


calculations weren't correct, that 


7 


immediately be conveyed through an 


8 


there wasn't enough electrical or there 


8 




impingement chilling system to return 


9 


wasn't enough juice, enough horse 


9 




surface temperatures to 50 degrees 


10 


power, enough ability built in to be 


10 




Fahrenheit or less. This will dlow ^ 


11 


able to handle it to the parameters in 


11 




the fijiished product temperature to ^ 


12 


which we had given him, you know. 


12 




equilibrate to 40 degrees Fahrenheit or 
less." I 


13 Q. 


So Hudson Foods provided the parameters 


13 




14 


to Unitherm and Unitherm, based on 


14 


A. 


Yeah. t 


15 


those parameters, built this 


15 


Q. 


What's - I 


16 


three-stage oven? 


16 


A. 


The equilibration is when it gets out ; 


17 A. 


Yes. 


17 




of the end that you can be 50 but the 


18 Q. 


And the oven which Unitherm had 


18 




chilling process has already been ^ 


19 


initially provided to Hudson, to Hudson 


19 




achieved, and within that amount of I 


20 


Foods, would not have been appropriate 


20 




time it will get to 40 degrees or less. I 


21 


for the product that Hudson Foods was 


21 




So it had to get to a minimum of 50 | 


22 


interested in using? 


22 




degrees out of the end of that and then I 


23 A. 


I believe that that is correct. I 


23 




the equiUbration is, you know, i 


24 


oeueve mat me oven mat was 






DaSiwaiiy 11 you UCal aUinciilUl^ up lU 


25 


currently in existence could do what we 


25 




160 degrees surface temperature that ^ 

_ ._ _ \ 




Page 191 






Page 193 » 


1 


needed to do in Ponca City, but I am 


1 




that heat will move to the inside. And | 


2 


-- 1 believe that it could not handle 


2 




the surface may be much cooler, but > 


3 


it in the production kind of 


3 




internally it's still cooking. And I 


4 


environments that we required. We 


4 




it's the same thing with fi^eezing. * 


5 


could test product, but I don't think 


5 


Q. 


Is this description on F an idea that i 


6 


that we could manufacture it. And 


6 




Hudson obtained fi-om Unitherm? ) 


7 


Robert and Andrew and Tony MuUer would 


7 


A. 


No. 


8 


know that to be a fact. 


8 


Q. 


Okay, let's go to G. t 


9 Q. 


Now is there something unique about 


9 


A. 


Okay. ] 


10 


this three-stage heat application in 


10 


Q. 


"Product will then be vacuum packaged in \ 


11 


the oven? 


11 




preparation for shipment." Do you see ; 


12 A. 


It is unique in the sense that Unitherm 


12 




that? ' 


13 


created an in-line - I don't know if 


13 


A. 


Right. : 


14 


it'd be a conventional oven, or, you 


14 


Q- 


I take it that that's not - 


15 


know, a convection oven. A 


15 


A. 


No. \ 


16 


conventional oven and an impingement 


16 


Q. 


- something that Hudson Foods obtained 


17 


oven. Somebody who's an expert in 


17 




from Unitherm? 


18 


ovens could tell you exactly what those 


18 


A. 


No. 


19 


are, but, you know, an impingement oven 


19 


Q. 


So of the process description A through 


20 


is high, high velocity, you know, and 


20 




G on Bates stamp number 93, the only 


21 


so it wouldn't work. And a convection 


21 




part of it which Hudson Foods obtained 


22 


oven is the same thing, it flows air 


22 




from Unitherm was E? 


23 


over the tops. And a conventional oven 


23 




BY MR. CASTRO: Object to 


24 


it gives you kind of a roll. And what 


24 




the form of the question. 


25 


David's oven was was an in-line. My 


25 


Q. 


(By Mr. Kroll) Is that coirect? 
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1 


A. 


E and maybe A, B, or C, but I have no 


1 


A. 


No, I do not know. I'm not sure I 


2 




idea if that is a fact or not Like I 


2 




should know, but I don't kQOw. 


3 




said, it could have been. It might 


3 


Q- 


Well, do you know whether the browning 


4 




have been, it might not have been. 


4 




Uquid pyrolysis product is obtained 


5 


Q- 


This process description, that's the 


5 




from the pyrolysis of hardwoods or 


6 


process, the in-line process used by 


6 




sugars, or is that also something above 


7 




Hudson Foods, correct? 


7 




your knowledge? 


8 


A. 


Fm not sure what I'm answering. 


8 


A. 


I do not know what the pyrolysis or the \ 


9 


Q- 


I'm sorry. 


9 




means of going about pyrolysis is. I \ 


10 


A. 


The process description? 


10 




know what Uquid smoke is, I know what 5* 


11 


Q- 


Yes. 


11 




Maillose is, I know what caramel ^ 


12 


A. 


Is it the number I? Yes. Okay. 


12 




coloring is. How they get it to there, \ 


13 


Q- 


I A through G, this is - 


13 




to that poiat, I don't know. 


14 


A. 


Right. This is 


14 




BY MR. HANOR: They ] 


15 


Q- 


— in-line smoking process. 


15 




probably bought it off the shelf \ 


16 


A. 


It is the entire process, yes. 


16 


A. 


Yeah, it's out there. I mean, Red \ 


17 


Q- 


And that's the in-line smoking process 


17 




Arrow is involved in this because * 


18 




used by Hudson Foods? 


18 




that's what they do. \ 


19 


A. 


Right. 


19 


Q. 


(By Mr. Kroll) Do you know the amount ; 


20 


Q- 


Okay. 


20 




of browning hqxiid pyrolysis product \ 


21 


A. 


Right. 


21 




that's based on the weight of the j 


22 


Q- 


Now as part of this process, is a 


22 




precooked whole muscle meat product? \ 


23 




browning liquid pyrolysis product used 


23 


A. 


No, sir, I don't. \ 


24 




which is obtained from the pyrolysis of 


24 


Q- 


Do you know if the browning liquid \ 


25 




hardwoods or sugars? 


25 




pyrolysis product contains a masking j 

\ 
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1 


A. 


If you're asking me is this liquid 


1 




agent or a flavoring enhancing 


2 




smoke and caramel coloring I would say, 


2 




composition? 


3 




yes, it is. 


3 


A 


No, I do not. 


4 


Q- 


I'm not asking you that. I'm asking 


4 


Q. 


Do you know if the browning liquid \ 


5 


you whether or not the process uses a 


5 




pyrolysis product contains turkey 


6 




browning liquid pyrolysis product which 


6 




flavor or turkey broth or a mixture of \ 


7 




is obtained from the pyrolysis of 


7 




the two? 


8 




hardwoods or sugars? 


8 


A. 


No, I do not. 


9 


A. 


As I know the definition of that word. 


9 


Q. 


The oven which Hudson Foods purchased 


10 




yes. 


10 


from Unitherm, do you know — here it 


11 


Q- 


What's your definition of the word? 


11 




indicates oven temperatures ranging 


12 


A. 


That it's caramel coloring or liquid 


12 




from approximately 600 to 670 degrees 


13 




smoke. I mean, I don't caJl it that 


13 




Fahreriieit. Do you see that on - 


14 




name. 


14 


A. 


Right. 


15 


Q- 


Okay. 


15 


Q- 


- I E on Bates stamp number 93? 


16 


A. 


I mean, that may be the correct 


16 


A. 


Right Yes, I do. I see that. 


17 




definition of liquid smoke or caramel 


17 


Q. 


Are you aware of the use of 


18 




solution, but that's not a word that I 


18 




temperatures other than the range of 


19 




use. 


19 




600 to 670 degrees Fahrenheit? 


20 


Q- 


Is the browning liquid pyrolysis 


20 


A. 


Yes. We even at an early stage were 


21 


product obtained from the pyrolysis of 


21 




debating going to much lower 
temperatures than the 600 to 670, and 


22 




dextrose? 


22 




23 


A. 


I'm - that's above my area of 


23 




in fact in the end moved the 






cxpcTuse. 






tp»Tnnprntiir(*c Qitmifi^^antlv Inwpr not 


25 


Q. 


You woiild not know? 


25 




only due to the fact that it was better 
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1 




for the product but it was also better 


1 


Q. 


Maybe I misimderstood your testimony 


2 




for the equipment. But at this early 


2 




earher today. I thought that you were 


3 




stage in the game those were the 


3 




referring to Dr. Weiner's notes on ■ 


4 




temperature parameters that we were 


4 




January 30, 1997 and around those 


5 




using, and even at this point in time 


5 




dates, the Bates stamps 53 to, oh, 79 


6 




there was a debate within, you know, 


6 




as tests that were run, as opposed to 


7 




the operators and manufacturing people 


7 




actually cooking a product. 


8 




wanted to run high temperatures and 


8 


A. 


Yeah. 


9 




fast speeds and we wanted to get better 


9 


Q- 


It was a test? 


10 




quality product and move the 


10 


A. 


Yeah. ■ 


11 




temperatures down, you know, even 100 


11 


Q- 


And the purpose of the test was to 


12 




degrees. And we may even be in the 


12 




determine the right speed and the right \ 


13 




400 degrees today because - because it 


13 




temperature, correct? I 


14 




- it's better for the product and if s 


14 


A. 


Yeah, okay. Yeah. I 


15 




better for the equipment. 


15 


Q- 


All right. And then you have a i 


16 


Q- 


Do you know what the oven temperature 


16 




document in March of 1 997 to the USD A. \ 


17 


range is now? 


17 


A. 


Right. ^ 


18 


A. 


I don't know, but I certainly could 


18 


Q- 


And it lists what that range is, which ^ 


19 




find out. And I thmk if you look 


19 




is 600 degrees to 670 degrees. r 


20 




through Phil Weiner*s sheets, I think 


20 


A. 


Right. Approximately. • 


21 




there will be some references to 


21 




BY MR. HANOR: Excuse me. [ 


22 




telling me that and Jim that we need to 


22 




That's not what it says. You're | 


23 




slow down and lower the temperatures. 


23 




mischaracterizing the document. i 


24 


Q- 


But as you sit here you don't know what 


Z4 


A 

A. 


With range from approximately 600 to } 


25 


those temperatures are? 


25 




670. ^ 

i 

I 
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1 


A. 


No, sir. 


1 




BY MR. HANOR: { 


2 


Q. 


What those ranges are? 


2 




Approximately. \ 


3 


A. 


No, sir, I don't. And the product that 


3 




(By Mr. Kroll) Ym sorry, that's - p 


4 




was - I know they're lower than the 


4 




yes. And so my question for you is - 


5 




600. 


5 




were products tiiat were prepared vtsitig ? 


6 


Q. 


In February through May of 1 997 the 


6 




the Hudson Foods in-line smoking 


7 


product that we discussed at length 


7 




process and sold in May of 1997 using 


8 




when Mr. Castro was asking you 


8 




oven temperatures from approximately p 


9 




questions, do you recall whetiber or not 


9 




600 to 670 degrees Fahrenheit? 


10 




tiiat product was prepared xising 


10 


A. 


I guess, based upon this documentation, ^ 


11 




temperature range fi-om approximately 


11 




approximately 600 to 670. But I know ■ 


12 




600 to 670 degrees Fahrenheit? 


12 




that we - and, you know, whether or 


13 


A. 


Yeah. I would assume, but I also think 


13 




not I can bring that documentation 


14 




that you can refer back to 53 and, you 


14 




forward that we did lower temperatures 


15 




know, you will see a whole range of 


15 




significantly, because the problem that 


16 




temperatures. If you turn to the very 


16 




you had was at higher temperatures and 


17 




last page, you'll see zone one was at 


17 




faster speed we could get more 


18 




570 and the other two were at 670, so 


18 




production out, but it also would make 


19 




there, for example, is one where it was 


19 




the Uquid smoke get too hot and would 


20 




lower than the 600, so that product was 


20 




create a bitter, a little bit of a 


21 




basically run at temperature settings 


21 




bitter taste. So, at some point in 


22 




of 570, 670, and 670, so.... Here's 


22 




time, I at a cutting basically told 


23 




one in the middle at 550 on the third 


23 




them what does it matter that you run 


24 




zone. Here's one with 550 on the third 


24 




them at 600 degrees or 670 or whatever 


25 




zone. 


25 




that number is and get more through 
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1 




put? You've got enough capacity to do 


1 




particular — 


2 




like 10 more million pounds than you 


2 




BY MR. HANOR: We don't 


3 




akeady have. Why don't we slow down, 


3 




know what your case is about, but what 


4 




get the temperatures down, and get them 


4 




relevance is this? Because I'm about 


5 




right? At what point that happened in 


5 




ready to shut it down. 


6 




this period of time I do not know, but 


6 




BY MR. KROLL: This goes 


7 




I do know that I can - that I can 


7 




- it goes into the validity of the 


8 




probably find documentation to that 


8 




patent. 


9 




effect 


9 




BY MR. HANOR: Is that an 


10 


Q. 


You don't know whether or not it 


10 




issue in your case? 


11 


occurred before or after May of 1997? 


11 




BY MR. KROLL: Yes. : 


12 


A. 


No, I do not. Not with any certainty. 


12 




BY MR. HANOR: Is that an I 


13 


Q- 


Do you know what the temperature at the 


13 




issue in the case, the validity of the l 


14 


core of the product was before exposing 


14 




patent? ] 


15 




it to the rapid flow oven? 


15 




BY MR. CASTRO: It is. . 


16 


A. 


We - we did product from 40 degrees. 


16 


Q- 


(By Mr. Kroll) Do you know what the \ 


17 




I know the product on any basis there 


17 




temperature at the core of the product : 


18 




was no — no set temperature in which 


18 




was after it was exposed to die oven? ] 


19 




it had to be. We did product and ran 


19 


A. 


You know, Howard, I'm really not sure ; 


20 




it through the rapid flow that had set 


20 




that Tm thinking as clearly as I need \ 


21 




for eight hours or six hours or 


21 




to be to answer these questions. I 


22 




whatever that might be, and that would 


22 


Q- 


That*s fair, I 


23 




have meant that that product was 40 or 


23 


A. 


Tm having a hard time trying to keep i 


24 




less, and we did product that was right 






straight what you're asking me. And I J 


25 




out of the oven. We found that having 


25 




know — I know that I can probably t 

i 
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1 




the product extremely hot going through 


1 




answer it, but I'm getting a litde ; 


2 




the oven created some variability. 


2 




scrabbled. i 


3 


Q- 


This is with respect to the core of the 


3 


Q. 


I understand that. We've been going I 


4 


product as opposed to the — 


4 


for about five hours. : 


5 


A. 


It's inmiaterial, I think, to the 


5 


A. 


Uh-huh. ; 


6 




process from an execution standpoint. 


6 


Q. 


Frankly, I was expecting that you 


7 




It was not a parameter. 


7 




wouldn't know the answer to tins 


8 


Q. 


I understand. The reason Fm asking is 


8 




because you had earlier testified that ; 


9 


on I F it tfllks about returning the 


9 




you didn't really know the engineering 


10 




surface temperature to 50 degrees 


10 




aspects of it and you were focusing 


11 




Fahrenheit or less, and Tm not 


11 




more on the generalized areas. 


12 




interested in surface temperature Tm 


12 


A. 


And I tend to want to answer every 


13 




interested in the core ofihe product. 


13 




question and tend to at least have a 


14 


A. 


Right. 


14 




basic knowledge and sometimes have a 


15 


Q- 


And if you knew what the core of the 


15 




hard time saying I don't know. And Tm 


16 


product was before it went into the 


16 




getting myself to the point where I 


17 




rapid flow oven — 


17 




can't concentrate on something this 


18 


A. 


Fm sorry, I understand where you're 


18 




technical and be able to -- I'm afraid 


19 




coming from. We were typically putting 


19 




I'm going to say something, you know. 


20 




product in there that was 40 degrees. 


20 




to answer the question just to answer 


21 


Q- 


At the core? 


21 




the question. 


22 


A. 


At the core. 


22 


Q. 


I don't want you to do that. If you 


23 


Q. 


And that's Fahrenheit? 


23 


don't know the answer it's perfectly 




A 

A. 




24 




fine 


25 




that was more than that, but this 


25 


A. 


Yeah. 
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11 
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1 2 








14 
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16 
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21 


Q- 
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23 


A. 


24 




25 
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Because you've already elaborated 
beforehand what your Imowledge areas 
are. 

Yeah. Competency is such a big thing 
with me. There's a part of me that 
says I need to answer this question, 
and I'm afraid that I'm going to give 
you some wrong data just from the 
standpoint I'm not understanding it and 
want to answer your questions. 

Well, let me ask a general question. 
Do you know what the temperature at the 
core of the product was before or after 
the product entered the Unitherm oven? 

No. 

Is there someone at Hudson Foods who 
would know? 
Yes. 

And who is that? 
Robert Brooks. 

Did Unitherm inform you that they had 
sold the rapid flow oven to anyone else? 

There was always some question in my 
mind whether or not Carolina Turkey had 
one before we did or whether we had one 



A. 



1 
2 
3 
4 
5 
6 
7 

8 Q. 
9 

10 

11 A. 
12 
13 
14 

15 A. 

16 Q. 
17 

18 
19 

20 A. 

21 

22 

23 

24 

25 
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Did you ever sign an agreement saying 
that you would keep any information you 
received from Unitherm as secret or 
confidential? 

Me personally? I don't think I or 
anyone else in my organization did, but 
I could be wrong on Siat. 

Well, as part of the doctments that 
were produced there was no confidential 
agreement. 

Tm not aware of any confidential 
agreement between the two parties. 

BY MR. HANOR: In writing? 

BYMR. KROLL: In writing. 
In writing. 

(By Mr. KroU) Did you have any oral 
agreement with Unitherm that you would 
keep any information you received from 
Unitherm secret or confidential? 

A lot of things were said the day we 
signed the P.O. from me to David that 
you would say to anyone relative to, 
you know, buying a piece of equipment. 
And I'm sure what I said to David was, 
"It better work and you better not go 



Q. 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 A. 
12 

13 Q. 

14 

15 

16 A. 

17 Q. 

18 A. 
19 

20 Q. 
21 
22 
23 

24 A. 
25 
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first. I think that there was some 
mention that somebody in Red Meat had 
one before we did, to do what I don't 
know. But I was pretty confident by 
looking at the products out in the 
marketplace that we were if not first 
we sure knew how to run it better than 
anybody else out there. 

Okay. Did - was natural smoke used at 
all as part of this process? 

As I understand the definition of 
natural smoke, I would say no. 

Was it possible to brown the precooked 
whole muscle meat product in this 
process without using liquid smoke? 

To brown it, yes. 

And how would you do that? 

With a carameling agent or something 
that " like a Maillose. 

Were you ever told by anyone at 
Unitherm that the information provided 
by Unitherm to you was secret or 
confidential? 

No. Quite .frankly I was more worried 
the other way. 



Page 209 

1 run and tell somebody what Tm doing," 

2 because that's usually how I do things. 

3 Q. So you were - 

4 A. Now does that constitute an agreement? 

5 Q. Well, I'm not going to characterize it 

6 one way or the other. 

7 A. This may be my wife. 

8 BY MR. HANOR: Let's take 

9 a quick break. 

10 (Off the record) 

1 1 (Back on the record) 

1 2 Q. (By Mr. KroU) We were talking about 

1 3 the day that you signed the agreement 

14 or signed the purchase order to 

1 5 purchase the Unitherm rapid flow oven 

1 6 and some other products manufactured by 

17 Unitherm. And you said that you told 

1 8 David that it better work and he better 

19 not tell anyone what you were doing, is 

20 that correct? 

21 A. Under normal circumstances with a 

22 vendor or somebody that I'm getting 

23 into an agreement with, I typically 

24 will say something to that effect, and 

25 I would not think that it would be any 
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1 




different with David. What exactly 


1 


Q. 


Did you get a high level of help from 


2 




happened in 1996 on that particular 


2 




him? 


3 




date ~ 


3 


A. 


I think David did deliver in 


4 


Q- 


But it's your custom and practice that 


4 




retrospect I wish that we at the end 


5 


you would say something like that? 


5 




~ and I know there was other people 


6 


A. 


I would want to get my issues up front 


6 




who would disagree, but I think when 


7 




and make him very aware of what my 


7 




you look at it in total, you know ~ 


8 




expectations were. 


8 




no, I don't think that he delivered 1 00 


9 


Q. 


So is it fair to say that your 


9 




percent on everything. I don't think 


10 


expectations were that he was not to 


10 




that everything he sold was up to (he i 


11 




disclose any information he learned 


11 




degree that — with the knowledge he 


12 




from you? 


12 




had and all the things, and I think > 


13 


A. 


I would say that's true. 


13 




that he tried to make it right and 1 


14 


Q- 


Did you have an equal understanding 


14 




think I tried to hold him to, you know, \ 


15 


that you were not supposed to disclose 


15 




the letter of our agreement, and in the 


16 




any information you received from him? 


16 




end we argued about syntax or something : 


17 


A. 


I don't recall tfiat, but if he would 


17 




and we agreed to come to a compromise. 


18 




have said that I would have given him 


18 


Q. 


And, again, well get to that in just a ^ 


19 




the same, you know, as - part of 


19 




second. * 


20 




meeting David and doing tiiat at the 


20 


A. 


Okay. i 


21 




P.O. time was establish 3ie honorable 


21 


Q. 


But are you - did you ever tell anyone \ 


22 




intentions of getting this done. 


22 


at Hudson Foods. i 


23 


Q. 


But you don't recall any conversation 


23 


A. 


Okay. 1 




aooui Keepmg coniiQenuai or secrei 


OA 




L/iu you gci uuti. JL/iu y\j\x ever icii > 


25 




information which you had obtained from 


25 




anyone at Hudson Foods. i 
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1 




Unitherm? 


1 


A. 


Right. \ 


2 


A. 


No, I don't. I don't recall that. 


2 


Q- 


That they should keep secret or 


3 


Q- 


You had testified that one of the 


3 


confidential any information that they \ 


4 


reasons you wanted to meet David Howard 


4 




obtained from Unitherm? ; 


5 




in person was to look him in the eye 


5 


A. 


I don't - 1 either don't think so or , 


6 




when you signed this pxirchase order. 


6 




don't mderstand exactly what you're - 


7 




Why was that? 


7 




asking me. I don't think I did. I * 


8 


A. 


Because we were — when you got this 


8 




don't think I did. At that point in j 


9 




whole system all put together we were 


9 




time I was more worried about other 


10 




talking something that was going to 


10 




companies finding out about ~ \ 


11 




cost us, you know, somewhere between 


11 


Q- 


Your process? 


12 




500 and a milUon dollars. It wasn't 


12 


A. 


Your process. 


13 




something that was done, that I was 


13 


Q- 


You mean Hudson Foods' process? 


14 




aware of, and we basically were 


14 


A. 


My process, right. I believed it to be 


15 




endeavoring on something that was not 


15 




my process. But it was also his, you 


16 




really out there, what I considered to 


16 




know ~ I mean, it was also - I don't 


17 




be - whether he considered it to be 


17 




think it could have been done without 


18 




would have been a different story, but 


18 




his oven. 


19 




I considered it to be somewhat of a. 


19 


Q. 


Right. 


20 




you know, untried system, and I wanted 


20 


A. 


So, I mean, that's where I keep coming 


21 




to make sure that he understood that I 


21 




back to all of these hours is that this 


22 




- you know, I expected a high level of 


22 




was a collaborative effort by a number 


23 




commitment. My people were highly 


23 




of people, and for any one person to 


24 




committed and I was highly committed 


24 




say that they own it, and certainly for 


25 




and we could not accept failure. 


25 




ConAgra, you know, it's kind of blowing 
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1 


Q. 


my mind. 


1 




the fire suppression system kept going ^ 


2 


Okay. In your years of experience in 


2 




on because we were taking so much 


3 




the food industry, which is 20 years? 


3 




juice. So the actual engineering of it 
wasn't — what we did was my guys went 


4 


A. 


Just over 20 years. 


4 




5 


Q- 


Have you ever signed a confidential 


5 




in here and fixed it, put in higher, 


6 




agreement at a trade show? 


6 




you know - you know, bigger chain 


7 


A. 


Never at a trade show. 


7 




drive system, you know, took the tubes 


8 


Q. 


And let's go to document with Bates 


8 




out and increased the juice on the 


9 




stamp number 103. 


9 




electrical and all these types of 


10 


A. 


Okay. 


10 




things. And basically what I was : 


11 


Q- 


Now the document that you have is 


11 




saying to David is here's my cost. j 


12 


attached to something with Bates stamp 


12 


Q- 


For fixing them? I 


13 




number 102, correct? 


13 


A. 


Yeah. And in the case of the 


14 


A. 


Right. 


14 




impingement chiller, I basically was • 


15 


Q. 


Is there any relationship between 1 02 


15 




flat telling him that it's not an 


16 




and 103 that they would be attached? 


16 




impingement chiller. You know, by j 


17 


A. 


No. 


17 




definition an impingement chiller has 


18 


Q- 


With respect to 103. 


18 




to have some sort of air velocity at f 


19 


A. 


Right. 


19 




certain speeds, and this design was, } 


20 


Q- 


This is a letter that you wrote to 


20 




you know, not even close. But, you J 


21 


David Howard, correct? 


21 




know, also at that point in time I also 


22 


A. 


Correct. 


22 




had spent 750, 800 thousand dollars ' 


23 


Q. 


And it's dated April 7, 1997? 


23 




and, you know.... | 


24 


A 

A. 


Rignt. 


24 




Weil, let s go through each oi the 


25 


Q. 


And could you read the first paragraph, 


25 


items — \ 
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1 




please? 


1 


A. 


Okay. 


2 


A. 


"David, as we have discussed in the 


2 


Q. 


— and how they were resolved. The 


3 




past, there are still some unresolved 


3 


first one is "The impingement chiller's [ 


4 




issues outstanding concerning the 


4 




inability to cool 900 pieces per hour i 


5 




equipment purchased from your company. 


5 




to the previously contractual agreed i 
temperature." 


6 




Hudson is requesting an official 


6 




7 




response on the items listed below, as 


7 


A. 


Really never performed to satisfaction 


8 




they are not performing according to 


8 




and we never were able to get it to 


9 




the representations made in our 
contract." 


9 




perform entirely to what we were hoping : 


10 




10 




the design would do. ^ 


11 


Q- 


And then you list three items. 


11 


Q. 


To this day does it perform the way you t 


12 


A. 


Right. 


12 




had anticipated it would? ^ 


13 


Q. 


Are those the three issues or problems 


13 


A. 


Not really. To the letter of what we 


14 


that Hudson Foods had with Unitherm? 


14 




want, no, it does not 


15 


A. 


Yes. 


15 


Q- 


Did you ask David Howard for a rebate 


16 


Q. 


And were these issues resolved to your 


16 


of costs? 


17 


satisfaction? 


17 


A. 


No, I think — I think what I did was 


18 


A. 


We -- let me step back and just say 


18 




I let him know that, you know, I think, 


19 




these issues right here represent the 


19 




you know, that this wasn't what he 


20 




fact that the design was not to the 


20 




represented it to be, and it was more 


21 




standards to be able to handle the kind 


21 




important to me at that point in time 


22 




of production volume and weight and 


22 




that I get points 2 and 3, because if 


23 




time and temperature. You know, the 


23 




I got 2 and 3 then I got the majority 


24 




electrical wasn't stron*? enou&h. the 


24 




of mv savines And it wasn't necessary 


25 




drive belt wasn't strong enough, and so 


25 




to get the 2.1 or 2.4 that we - 
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1 




million dollar in savings that we 


1 




number? ' 


2 




talked about earlier with the chilling. 


2 


A. 


Two, three. Two and a half ' 


3 




I would - you know, it was like, okay, 


3 


Q- 


Let's go to niimber 2 on Bates stamp ; 


4 




I can take, you know, 80 percent of 


4 


103. "The oven's fire suppression 
system tripping falsely." 


5 




these chips off the table, you know. 


5 




6 


Q. 


Uh-huh. 


6 


A. 


And this was because the electrical 


7 


A. 


Yeah, I would have liked to have that 


7 




system was not to the caliber that it 


8 




done, but I think it would have been so 


8 




needed to be to handle the kind of 


9 




far ~ the design was so far away from 


9 




weight and temperature loads that we 


10 




being able to deliver that it would 


10 




had, and so it would short it out and t 


11 




have - he would have had to put so 


11 




then the fire suppression system would I 


12 




much money in and I woiild have had to 


12 




come on. And so we started, you know, j 


13 




— you know, in order to get it done 


13 




having to replace all these fiases and { 


14 




it would have had to go to litigation. 


14 




stuff and I instructed Rick Bohonek, t 


15 


Q- 


It did not go to litigation? 


15 




"Don*t keep doing the same thing over \ 


16 


A. 


No, because if I got these other things 


16 




and over, upgrade it to the point where ; 


17 




fixed I was - you know, I wasn't 


17 




we can run becaxise we've got to run ^ 


18 




completely satisfied, but I was pretty 


18 




this thing," you know. I 
And was this fixed? [ 


19 




happy that I was getting - 


19 


Q. 


20 


Q. 


Tm sorry. 


20 


A. 


Yes, we fixed it i 


21 


A. 


I was getting the majority of my 


21 


Q- 


How much money did it cost you to fix? I 


22 




savings. I just needed to get it — 


22 


A. 


I don't remember exactly. I think we [ 


23 




you Imow, and I was getting it. I was 


23 




were arguing on these issues of | 


24 




already getting it by April 7th because 


24 




something in the neighborhood of I 


25 




I had already told my guys to fix it. 


25 




$45,000. And I held back the money, \ 
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1 




you know, because it was just so much 


1 




and that's where — where we ended up. I 


2 




so much, you know, it meant so much 


2 




David came here, I had these issues, he * 


3 




to me, meant so much to my company. 


3 




-and I didn't pay him $45,000. He 1 


4 


Q- 


Did you think about purchasing another 


4 




came here and I said, "You fix this, f 


5 


impingement chiller? 


5 




I'll give you the 45. Here's my I 


6 


A. 


Not really. I guess always in my mind 


6 




money." And that's where he said, I 
"Well, you know, I'm not sure," blah, I 
blah, blah, blah. And he said, "Why f 


7 




I felt like my guys would end up 


7 




8 




figuring out how to make it woric. They 


8 




9 




never have been able to make it work. 


9 




don't you pay me why don't you pay i 


10 




but it does do « it does do some, you 


10 




me half of that?" And at that point ■ 


11 




know, it just doesn't do it to the 


11 




in time, you know, better to get on • 


12 




point where we can bag it, you know, 


12 




down the road for both of our companies. 


13 




right off the end. There^s still 


13 


Q. 


But currently the fire suppression 


14 




enough heat in it that you can't put it 


14 




system no longer trips? 


15 




into the bag so we have to re-rack it 


15 


A. 


No. No. No, in fact on April 7th we 


16 




to get it down to 40 and then pack it. 


16 




probably were well on our way, you ; 


17 


Q- 


Well, on a scale of one to 10, a 10 


17 




know, to having that fixed. i 


18 


being you're extremely satisfied with 


18 


Q. 


You, meaning Hudson Foods, was able to [ 


19 




the product, how would you rank the 


19 




fix it, correct? 


20 




impingement chiller? 


20 


A. 


Right. 


21 




BY MR. CASTRO: Object to 


21 


Q. 


Unitherm did not to fix the problem? 


22 




the form of the question. 


22 


A. 


I could not wait on Unitherm. I could 


23 


A. 


It would be very low. In the form of 


23 




not wait on Unitherm and I took it upon 


24 




it would He le<5^ than five 


24 




mv^elf to fix it I was reauestin^ him 


25 


Q. 


(By Mr. Kroll) Can you come up with a 


25 




to do it, but in the meantime I was 
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1 




telling them, you know, this is so 


1 




in package. Observing moisture coming 


2 




important to me that we've got to go 


2 




to surface before baseinc " Can vou 


3 




forward and weVe got to hold back, and 


3 




tell me about that? 


4 




if this thing goes longer, you know, we 


4 


A. 


Yeah. We were basicallv savin e that 


5 




can come back to him and say — and 


5 




because we were not getting ^e BTU's 


6 




then, you know, at the same time, you 


6 




out of the impingement freezer when we 


7 




know, David's a businessman and the 


7 




were bascins it that because it wasn't 


8 




last dollars you get are your profits. 


8 




to the 50 deerees that eauilibrated to 


9 




You know, and he wanted, like any 


9 




40 that it was causing excess moisture 


10 




businessman, you know, the maximum 


10 




to be ~ or excess purging to occur, : 


11 




amount of profit he could get, and I 


11 




which then aeain faded the nroduct ' 


12 




was probably holding a big part of his 


12 


0 


So this is the result of the nroblem 1 


13 




profits. And, you know — 


13 




vou were havine with the imninffement I 


14 


0. 


Let's talk about number 3. "Oven chain 


14 




chiller which you purchased from i 


15 


drive system modifications need to be 


15 




Unitherm? ^ 


16 




made to ensxire it is in soimd working 


16 


A. 


Yes. ; 


17 




condition." Can you describe that? 


17 


0. 


Turn to document number — page 108. 


18 


A. 


The chain drive system was under 


18 


A. 


Okay. i 


19 




under-designed for the weight loads 


19 


0. 


Under 8. a) it says "Preheating is i 


20 




that we were putting on it. And then 


20 




necessarv Three ontions* Move Zone I i- 

JtXWvWfcJ*^*** T . X III WW V/L/bXWXXw. XtXV/ t w ^^VXXW X * 


21 




2 and 3 Quite firanklv. David mav have 


21 




in front of drench svstems* exnlore hot 


22 




in all earnest, you know, in all good 


22 




air units of Cryovac; talk to Unitherm ? 


23 




intentions designed it to be what it 


23 




about one of the zones they have in ] 


24 




was capable of, but in — and that 


24 




their plant." Do you know what this is f 


25 




might have been theoretical. Nobody 


25 




about? ] 
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1 




had put this kind of weight and this 


1 


A. 


Yeah. At this point in time we ; 


2 




kind of — in one of his ovens. So, 


2 




discovered that by preheating the I 


3 




you know, I don't think that he 


3 




product going into the drench it would ? 


4 




maliciously imder-designed this. I 


4 




allow the product to take the liquid ; 


5 




just don't think — you know, 900 


5 




smoke in a better manner, give us more . 


6 




pieces an hour times, you know, 10 


6 




consistency, and also it addressed this • 


7 




pounds, we're talking about running, 
you know, 9000 pounds through this. 


7 




issue of fadins — of fadins. and so 


g 




8 




what we did is we actually built a ^ 


9 




And this product, you know, if it was 


9 




little oven that we put in front of the ^ 


10 




indeed at 40 degrees, which I don't 


10 




— < 


11 




know it was, you know, that's a lot of 


11 


Q- 


That was not something that you i 


12 




BTU's that's got to be done. And 


12 


nurchased from Unitherm. correct? 


13 




you're talking about 620 degrees and. 


13 


A. 


I don't believe it was. 


14 




you know, the juice, the electricity to 


14 


0. 


The idea that preheating the product * 


15 




move all that product through there. 


15 




would be — before the smoke treatment 


16 


Q. 


If we can, let's turn to document Bates 


16 




would be better, is that an idea that 


17 


stamp number 106. ^ 


17 




Hudson Foods obtained from Unitherm? \ 


18 


A. 


Okay. 


18 


A. 


It was Andrew Cobb's idea. 


19 


Q. 


Which is a memo firom Phil Weiner to Jim 


19 


Q- 


So the answer is, no, you did not get 


20 


Overstreet dated April 18, 1997. 


20 


this from Unitherm? 


21 


A. 


Uh-huh. 


21 


A. 


No. 


22 


Q. 


Do you see that? 


22 


Q- 


Again we did the double negative. Let 


23 


A. 


Yes. 


23 




me — did the idea of preheating the 


24 


Q- 


Under A. 1 . a) it says, "Products show 






product come from Unithemi? 


25 


signs of fading and excess fi-ee purge 


25 


A. 


No, it was not 
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1 




All right. Let me just go through my 


1 




browning liqmd pyrolysis products 


2 




notes and see if there's anything else. 


2 




commercially available from Red Arrow 


3 




One other question. Inyoxir 


3 




Products Company." And it goes on to 


4 




conversation with David Howard on the 


4 




say, "Products useful include the 


5 




phone when he was describing the 


5 




pyrolysis of hardwoods, such as liqiiid 


6 




history of the process, and he told 


6 




smoke, select liqmd smoke." That was 


7 




you, I believe, that he had shown the 


7 




available from Red Arrow Products, so, 


8 




process to Cargill and Carolina, do you 


8 




as your counsel pointed out, it's 


9 




recall that conversation? 


9 




something that's off the shelf and it's 


10 


A. 


What conversation are you referring to? 


10 




created and therefore creates that ^ 


11 


Q. 


I'm sorry. After you received the 


11 




pyrolysis. Would you - would you, I 


12 




letter from Chris Sahn of 


12 




sir, expect when he talked about trade [ 


13 




Swift-Eckridge. 


13 




secrets and confidentiality, would you ^ 


14 


A. 


Right. 


14 




agree that you think that Mr. Howard i 


15 


Q. 


ConAgra. You had two conversations 


15 




expects and trusts you to keep in ] 


16 


with David Howard. One of those 


16 




confidence any business secrets that he [ 


17 




conversations he talked about the 


17 




related to you? 


18 




history of the process. 


18 




BYMR. KROLL: Objection i 


19 


A. 


Right. 


19 




as to form. \ 


20 


Q. 


Do you recall that? 


20 


A. 


I think that he - yeah, I think that I 


21 


A, 


Yeah, I remember. 


21 




he would expect me to, you know, at the i 


22 


Q. 


And in that conversation he had told 


22 




same level that I was. I mean, I fiiUy : 


23 


you that he had shown this process to 


23 




expected him to go out and sell this \ 


24 




Cargill and Carolina Products. Do you 


24 




system. I mean, this system or this I 


25 




recall that? 


25 




oven was out there. Ajid I knew he i 
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1 


A. 


No, I don't remember him saying that. 


1 




would, but what I was hoping was that I i 


2 




I remember me saying that I had a 


2 




would have a jump on it and I would, \ 


3 




conversation with Carolina and Cargill 


3 




you know, be able to keep it ' 


4 




about whether or not they got the 


4 




confidential. But, yeah, I would ^ 


5 




letter and kind of what they were going 


5 




expect him to have the same ; 


6 




to do about it and what their stance 


6 




consideration that I would expect. 


7 




was. That wasn't with David. David 


7 


Q- 


(By Mr. Castro) You would agree, 


8 




may have said something to that effect. 


8 


wouldn't you, that what he brought to 


9 




but that wasn't the context 


9 




the table, so to speak, was a new and 


10 


Q- 


What was their reaction, Cargill's and 


10 




innovative process, wasn't it? 


11 


Carolina's? 


11 


A. 


I would consider it to be an 


12 


A. 


Cargill was like, "Can you beheve 


12 




innovation. His oven was an innovation. 


13 




those guys?" and Carohna's wasn't 


13 


Q. 


The way it browned the product, smoked 


14 




quite as nice. 


14 


the product, the air flow, that type of 


15 




BY MR. CASTRO: Could you 


15 




thing? 


16 




elaborate? No. 


16 


A. 


The innovation was in a collaboration 


17 




BYMR.KROLL: I have no 


17 




of making the technology work for this 


18 




further questions. 


18 




particular appUcation. 


19 


REDIRECT EXAMINATION BY MR. CASTRO: 


19 


Q- 


And that would be true even when 


20 


Q. 


I have just a few, hopefully. I want 


20 


Counsel Mr. KroU asked you about 


21 


you to not feel too - 1 don't know 


21 




number 93. You would agree that 


22 




how to say it, but as you read the 


22 




everything on that page, at least in 


23 




patent you'll know that when they talk 


23 




your viewpoint, other than several 






about tiiis pyrolysis product tiiey go on 






Items, were ueveiopea mrougn a 


25 




to say, Mr. Briggs, "such as the 


25 




collaborative effort? Is that your 
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1 




testimony? 


1 




involvement your company would not have 


2 




BYMR. KROLL: Objection 


2 




been able to succeed in this process, 


3 




as to form. 


3 




certainly at that time anyway? 


4 


A. 


I would agree that the entire process 


4 


A. 


If we hadn't of learned about Unitherm 


5 




was not owned by anyone, it was a 


5 




we probably would have either ended up 


6 




collaboration of individuals and 


6 




going with the radiant wall oven or 


7 




companies. 


7 




kept trying to test and kept trying to ' 


8 




(By Mr. Castro) Sir, would you agree as 


8 




test to the point where we didn't think 


9 


well that any one of these ideas laid 


9 




the technology would have been capable ; 


10 




out from I A through G could have come 


10 




to take that kind of risk as far as ' 


11 




from Unithemi, but as you sit here 


11 




risking capital investment. 


12 




today you're just not certain? 


12 


Q- 


Okay. ' 


13 


A. 


That is correct. 


13 


A. 


Unitiierm allowed us to move rapidly, ; 


14 


Q- 


Now, as to number 93, sir, did any of 


14 




because it — we knew, my people knew 


15 


these concepts or ideas ever come to 


15 




that it would work and were comfortable t 


16 




you from ConAgra? 


16 




putting their - you know, taking the \ 


17 


A. 


Certainly not. 


17 




risk of saying I will - we need to do 


18 


Q- 


During any of these process 


18 




this, okay? \ 


19 


descriptions did you have any 


19 


Q- 


As to item 106, Bates stamp 106, | 


20 




communications, at least that you know 


20 




Counsel asked you regarding, you know, : 


21 




of, did you conmiimicate directly with 


21 




some of - it talks about fadmg and i 


22 




anyone from ConAgra concerning this 


22 




excess free purge, color development i 


23 




process description? 


23 




issues. i 


24 


A. 


No. 


24 


A. 


Right. 1 


25 


Q. 


Now, Counsel asked you about oven 


25 


Q. 


But he didn't go on to ask whether I 
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1 




parameters. It*s fair to say, isn't 


1 




these items have all been worked out. 1 


2 




it, sir, that as you sit here today 


2 




And indeed today the product produced - 


3 




you're not — you testified that the 


3 




is as represented by David. And I'm I 


4 




oven temperatures could have been less 


4 




not sure if there was a question there, 3 


5 




than 600 degrees, true? 


5 




but I'm going to ask it again. 


6 


A. 


Yes. 


6 




BY MR. KROLL: I was about i 


7 


Q. 


And quite likely were less than - the 


7 




to say that : 


8 


range was probably, would it be fair to 


8 


Q. 


(By Mr. Castro) Would it be fair to j 


9 




say, between 500 and 650 degrees 


9 




say that all of these issues have been } 


10 




Fahrenheit? 


10 




worked out and that today the product ^ 


11 




BY MR. KROLL: Objection 


11 




being produced is as represented? { 


12 




as to form. 


12 


A. 


1 would say that that is true with the ' 


13 


A. 


I believe it could be as low as 250. 


13 




exception of titie impingement freezer. , 


14 




I mean, I guess what Fm saying is that 


14 




The impingement freezer has never ^ 


15 




whether it was 600 to 670 is 


15 




worked to the degree that - and 


16 




immaterial. It could have been 200 to 


16 




concept — in concept it works, but it 


17 




800. The fact of the matter is is that 


17 




would never - 1 mean, really what you 


18 




oven had tiie capabilities of going that 


18 




would need to do is you would need to 


19 




low or going that high and tfis jxist 


19 




take that freezer out and put something 


20 




happened to be what and, you know. 


20 




in there that had a lot more power. 


21 




from where I sit, to say that 600 to 


21 


Q- 


But you're still using it, correct? 


22 




670 has anything to do with anything. 


22 


A. 


I am still using it, but in the process 


23 




kind of, you know.... 


23 




of basically dismantling everything but 


z4 




[Dy iVir. v^/aSlTOj /MIQ would 11 oldU DC 


94 




LliC iClllo. 


25 




true that without Unithenn's 


25 


Q- 


Okay. When you talked about 
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performance you talked about the belt 
and you talked about the tripping - 
Correct. 

- the electrical? 
Ri^t. 

Fair to say that those all deal with 
volume, the volume of product that's 
being put through the equipment, true? 

Ri^t. Right. 

It didn't deal with the basic operation 
of the equipment, true? 
True. 

And even the impingement oven, if that 
is an oven ~ 

Everything in there from a design 
standpoint works, it's just that it 
would cost too much for me to make the 
impingement work to what I needed it to 
work. 

In other words, your desires towards 
the end of the project changed from the 
initial invoice that was submitted to 
the company? And by that I mean you 
wanted a larger volume than what was 
originally submitted in Unitherm's 
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impingement freezer and it would have 
cost both of us too much time and money 
to make it work, and at that point in 
time the result I was getting and the 
cost savings that I was getting, I 
mean, when you can spend $800,000 and 
dehver two, three, four million 
dollars worth of savings, even though 
you only - you think you're going to 
get four and you get three — 

Q. You still come out ahead. 

A. You still kind of are a Uttle happy. 

Q. Sure. 

BY MR. HANOR: Let's take 
a Uttle break. 
(Off the record) 
(Back on the record) 

Q. (By Mr. Castro) Maybe one question, 

maybe two. 
A. Okay. 

Q. Mr. Briggs, was any of the product that 
you testified to today that was 
produced, to your knowledge has it ever 
been returned as being unsatisfactory? 

A. Nothing of any material — I mean. 



A. 
Q. 

A. 
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initial quote to you, is that fair to 
say? 
No. 

Okay. So you always knew the volumes 
that you needed out of the oven? 

He sold me an impingement oven or 
impingement freezer that was not an 
impingement freezer. 

Okay, and Tm not talking about the 
freezer right now, I*m tallang about 
the oven. 

Yeah. I didn't get everything I paid 
for, but I am a satisfied customer 
because I wouldn't talk to him on the 
phone if I wasn't a satisfied customer. 

And indeed today — I don't want to say 
today, but you've spoken to him about 
the pasteiirization process. 

Yeah. I would - I would - if he 
came up with something I would not not 
buy it from him, but I would be very, 
very specific and very, very, you know, 

sure that we both understood exactly 
what we were talking about His 

impingement freezer was not an 
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1 occasionally we get product complaints, 

2 but it's very rare. 

3 Q. m pass the witness. 

4 RECROSS-EXAMINATION BY MR. KROLL: 

5 Q. Why are you in the process of 

6 dismantling everything in the 

7 impingement chiller except the fans? 

8 A. The fans will continue to bring some 

9 BTLTs out of it, but the design of it 

10 is in such a way where we can't clean 

1 1 it with the ease and satisfaction that 

12 we have, so rather than - it's 

13 basically a box and somebody has to go 

14 in there and it creates a confined 

15 space, and since it's a confined space 

1 6 we're having problems cleaning it. 

17 We've decided to, you know, take it 

1 8 apart and only use the pieces that - 

19 it won't be quite as effective, but the 

20 trade-offs that we're making are what 

2 1 we beUeve to be correct 

22 Q. Based on your experience in working 

23 with David Howard, does he make 

24 representations that you can rely on? 

25 A. I don't think that David - there was 
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1 




any kind of -- you know, that he tried 


1 




here at WUlow Brook? 


2 




to do something, you know, that was not 


2 


A. 


Unitherm. 


3 




right, that when he represented it that 


3 


Q- 


What kind of control system is utilized? 


4 




he truly felt that it would do what it 


4 


A. 


It's a — basically an electronic panel 


5 




would do. I just don't think that he 


5 




board that controls the temperatures 


6 




really knew, and my problem was you - 


6 




and speed settings of the oven itself. 


7 




I mean, if I say I'm going to do 


7 




the rest of the — the rest of the 


8 




something and I make a mistake, and 


8 




system and the impingement system is • 


9 




that was like the day of the P.O., "You 


9 




also on a similar board, and primarily '. 


10 




are going to stand behind what you sell 


10 




the rest of the system is basically •■ 


11 




me because Vm going to buy it, and 


11 




driven by the belt. l 


12 




you*re going to give me 100 percent 


12 


Q- 


Is this basically a computer controlled \ 


13 




satisfaction, are you not?" Ajid he 


13 




system? f 


14 




believed that he was. And when we got 


14 


A. 


Primarily. I 


15 




to lie end, I don't think that it was 


15 


Q- 


Who programmed the computer? I 


16 




and he made a mistake, and I knew it 


16 


A. 


I believe that ~ I believe that 


17 




and he knew it and I knew that he 


17 




Unitherm did. ( 


18 




couldn't fix it, and I let him off the 


18 


Q- 


And if I understand it correctly, the : 


19 




hook. I could have, you know, but I 


19 


computer controls for the oven controls ; 


20 




think that we going in knew that there 


20 




the temperature and the conveyor speed? I 


21 




were a lot of things that were unknown 


21 


A. 


I beUeve that to be correct. j 


22 




and, like I said, I was - 1 was 


22 


Q- 


And so can it be adjusted so that you > 


23 




satisfied to the degree that I didn't 


23 




can vary the conveyor speed versus the t 


24 




think it was worth it to go after that 






temperature of the oven? i' 


25 




extra and put the screws to him. 


25 


A. 


Yes. ; 
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1 


Q. 


Can you answer that question in a yes 


1 


Q. 


Is there some type of control that 


2 


or no? And you can say, no, I can't. 


2 




determines the conveyor speed and the 


3 




that you need to elaborate. But the 


3 




temperature of the oven? 


4 




question was: Based on your experience 


4 


A. 


Yes. s 


5 




in working with David Howard, does he 


5 


Q. 


Is there any algorithm or program that \ 


6 




make representations that you can rely 


6 




controls the relationship of these two \ 


7 




on? 


7 




variables? \ 


8 




BY MR. CASTRO: Object to 


8 


A. 


I do not believe so. \ 


9 




the form of the question. 


9 


Q- 


If you — the faster the conveyor belt ^ 


10 


A. 


I cannot answer that as a yes or no 


10 




the higher the temperature has to be to ] 


11 




question. I can't answer that yes or 


11 




get the certain browning of the product? [ 


12 




no. 


12 


A. 


No, I think the relationship of time and 


13 


Q. 


(By Mr. Kroll) Okay. I have no further 


13 




temperature are totally independent of ^ 


14 


questions. 


14 




each other. 


15 


CROSS-EXAMINATION BY MR. HANOR: 


15 


Q- 


How about the speed of the conveyor, 


16 


Q. 


I have a few questions. This 


16 


does that affect the browning of the 


17 


deposition is to be confidential and 


17 




product? 


18 




restricted access, as well as the 


18 


A. 


Yes. That would be the time element. 


19 




documents that have been produced by 


19 


Q- 


So if it goes slowly through the oven 


20 




Willow Brook in this case, pxirsuant to 


20 




at a lower temperature would you get 


21 




the protective order entered by the 


21 




could you get the same browning that 


22 




court on August 7th, 2000. 


22 




you could get if you went faster 


23 




BY MR. KROLL: Okay. 


23 




through the oven at a higher 


94 


Q. 


(By Mr. Hanor) Who designed tlie control 


24 




temnerature? 


25 


system for yoiir design process used 


25 


A. 


Yes. And that - that is what I was 
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1 




referring to in earlier testimony of go 


1 




the system from Unithcnn? 


2 




slower with lower temperatures than go 


2 


A- 


The basic process was the same. 


3 




fast with higher temperatures would get 


3 


Q. 


So would it be fair to say that the 


4 




you the same result or better. 


4 




primary change to it was the addition 


5 


Q. 


Is it really a choice of how much 


5 




of a conveyor system that took it 


6 


capacity you want to put through there? 


6 




through a continuous flow oven? 


7 


A. 


Yes. 


7 


A. 


Yes. 


8 


Q- 


Did you brown precooked whole muscle 


8 


Q. 


Other than that was the process 


9 


meat products prior to Unitherm coming 


9 




basically the same? 


10 




into the picture? 


10 


A. 


Yes. 


11 


A. 


Every day. 


11 


Q. 


It's just it wasn't automated before? \ 


12 


Q- 


And when you came here in, what, '93? 


12 


A. 


It was a system to take a batch process 


13 


A. 


Yes. 


13 




to a continuous process. That happened ^ 


14 


Q. 


Were they browning precooked whole 


14 




to allow us to have better control over } 


15 




muscle meat products? 


15 




the process because of the design of a 


16 


A. 


Every day. 


16 




batch process versus a continuous 


17 


Q. 


And when you were browning these, what 


17 




process. \ 


18 


kind of shrinkage did you get? 


18 


Q. 


I don't have any other questions. 


19 


A. 


It was variable, and it could be, you 


19 




BY MR KROLL: I have a 


20 




know, as high as maybe 20 percent and 


20 




question but you go first \ 


21 




as low as two percent. On average, we 


21 




BY MR CASTRO: Til pass. 


22 




got a better yield, on average, based 


22 ' 




No, I don't have any questions. 


23 




on that Lisa Thomas, but we achieved 


23 


FURTHER RECROSS-EXAMINATION BY MR. KROLL: 






resuiis ma I wouiu uc iwu pcr^ciii lu 


24 


Q. 


Changing from the batch process to the 


25 




percent. 


25 




continuous in-line process, is that an 
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I 


Q- 


Does that depend on the amount you keep 


1 




idea developed by Unithenn? ■ 


2 




it in the oven? 


2 


A. 


No, it was not 


3 


A. 


Time and temperature, again. 


3 


Q. 


I have no further questions. 


4 


Q. 


Does ~ is the product that you make 


4 




BY MR. CASTRO: I have no ; 


5 


using the system you bought from 


5 




questions. ; 


6 




Unitherm any different than the product 


6 


RECROSS-EXAMINATION BY MR. HANOR: 5 


7 




that you had before? 


7 


Q. 


I have one other question. Prior to ^ 


8 


A. 


Not really. 


8 


May 1 1th, 1997 was Hudson or Willow 


9 


Q 


So the product, the finished products 


9 




Brook, as it is now Willow Brook, 


10 


are basically the same? 


10 




commercially using the process it is 


11 


A. 


Yes. 


11 




using today? 


12 


Q 


Were you usiug similar liquid smoke 


12 


A. 


Absolutely. 


13 


before - 


13 


Q. 


Were they manufacturing product using 


14 


A. 


Yes. 


14 




that process prior to May 1 1th, 1997? 


15 


Q- 


— Unitherm came along? 


15 


A. 


Yes, we were. Clearly the evidence 


16 


A. 


Yes. 


16 




that I brought forward clearly shows 


17 


Q- 


So when Unitherm came along you really 


17 




that 


18 


didn't change the liquid smokes tiiat 


18 


Q. 


Were they deUvering substantial 


19 




you were using? 


19 




amounts of that product to customers 


20 


A. 


No. 


20 




prior to May 11th, 1997? 


21 


Q- 


When you finish browning it under your 


21 


A. 


Yes. 


22 


old process that you were using in at 


22 


Q. 


Was that an experimental program that 


23 




least 1993, did you chill it after that? 


23 




Hudson had? 


24 


A. 


Yes, we did. . 


24 


A. 


No. No. I mean, we're talking about 


25 


Q. 


Did any of that change when you bought 


25 




hundreds of thousands of dollars that 
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1 we produced and sold prior to May 1 1th 

2 of 1997. To be in anything other than 

3 commerce would have been a tremendous, 

4 you know, hundreds of thousands of 

5 dollars hit to the P & L. 

6 Q. I don*t have any other questions. 

7 BY MR. CASTRO: No 

8 questions. 

9 BYMR. BaiOLL: No 

10 questions. 
11 
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NOTARIAL CERTIFICATE t 
STATE OF MISSOURI ) 

) ss. ! 
COUNTY OF GREENE ) i 

I, PATRICIA L. SNIDER, Free-Lance Court Reporter 
and a Notary Public in and for the County of Greene and 
State of Missouri, do certify that pursuant to the foregoing 
Stipulation, at Willow Brook Foods, 405 N. Jefferson, in the 
City of Springfield, in Greene County and said State, 

MICHAEL BRIGGS I 
came before me, was by me duly sworn to testify the whole 
truth of his knowledge of the matters in controversy 
aforesaid, was examined and his examination then taken by me 
by steno-mask recording and afterwards typed, and subscribed 
by the wimess as hereinbefore set out, on the day in that 
behalf aforesaid; and said deposition is herewith returned. * 

I further certify that I am not counsel, attorney, I 
or relative of either party, or cleric, or stenographer of 
either party or of the attorney of either party, or 
otherwise interested in the event of this suit 'i 

GIVEN under my hand and notarial seal at my office j 
in Greene County, and State of Missouri, this dav of 
.2001. 

My commission expires: 06/05/05 ] 

Notary Public within and for 
Greene County, Missouri. 
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Michael Briggs 
GIVEN under my hand and notarial seal at my office 
in County, and State of Missouri, this 
day of ,2001. 
Mv commission expires: 

Notary Public within and for 

County, Missouri. 
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